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Filed April 1, 1949. 


BOARD OF TAX APPEALS FOR THE DISTRICT 

OF COLUMBIA 

Docket No. 1152. 

The Upjohn Company, Petitioner, 
vs. 

District of Columbia, Respondent. 

PETITION 

The above-named petitioner petitions for cancellation 
of an assessment of taxes against it and alleges as follows: 

1. Petitioner is a corporation organized and existing 
under the laws of the State of Michigan, with its principal 
office at Kalamazoo, Michigan. 

2. The taxes in controversy are the income taxes for the 
calendar years 1943 to 1946 inclusive in amounts as follows: 



Tax 

Interest on Tax 

1943 

$4,570.71 

$2,587.02 

1944 

$5,964.56 

$2,660.19 

1945 

$6,587.41 

$2,147.50 

1946 

$7,849.29 

$1,616.95 


3. The notices of assessment were delivered to petitioner’s 
attorney of record on January 4, 1949, and the taxes were 
paid by petitioner under protest in writing on January 13, 
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1949, as will appear in the copy of the notices of assess¬ 
ment hereto attached as Exhibit “A”. 

4. The assessment of the taxes set forth in the notices 
of assessment is based upon the following errors: 

(a) The Assessor erred in treating as additional sales 
made in the District of Columbia certain sales in aggregate 
amounts as follows: 


1943 

$300,523.68 

1944 

$364,466.41 

1945 

$411,761.10 

1946 

$548,621.15 


2 (b) The Assessor erred in increasing apportion¬ 

ment of petitioner’s net income to District of Colum¬ 
bia sources in the years 1943 to 1946 inclusive by the use 
of apportionment factor computed by including as sales 
made within the District of Columbia, sales which were 
actually made outside the District of Columbia, as follows: 


1943 

1944 

1945 

1946 


$300,523.68 

$364,466.41 

$411,761.10 

$548,621.15 


320 (c) (as amended) The Assessor erred in assessing 

deficiencies in income tax against petitioner for the 
calendar years 1943, 1944 and 1945, more than two years 
after petitioner’s income tax returns had been filed for said 
years respectively. 

5. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 

(a) In its income tax returns filed in the office of Re¬ 
spondent’s assessor for the calendar years 1943-1946 in¬ 
clusive, petitioner reported its total sales of merchandise 
everywhere as well as its sales within the District of Col¬ 
umbia which latter sales were reported as follows: 



3 


1943 

3 

$32,326.32 

1944 

$35,334.59 

1945 

$39,129.90 

1946 

$41,708.85 

(b) Petitioner in 

separate statements attached to its tax 

returns showed as 

sales excluded from the apportionment 

factor as representing other interstate sales of merchandise 
shipped into the District of Columbia to residents therein, 
title having passed without the District of Columbia, the 

following amounts: 


1943 

$300,523.68 

1944 

$364,466.41 

1945 

$411,761.10 

1946 

$548,621.15 


3 (c) The amounts described in paragraph (b) actu¬ 

ally represented sales of goods title to which passed outside 
the District of Columbia upon delivery to independent car¬ 
riers at the point of shipment. Said sales were made outside 
the District of Columbia and the net income attributable 
to said sales thus constituted income derived by petitioner 
from sources outside the District of Columbia. 

(d) Respondent’s assessor increased petitioner’s ap¬ 
portionment factor by adding to the sales reported by 
petitioner as made within the District of Columbia in the 
taxable years 1943 to 1946 inclusive, the respective amounts 
shown in paragraph (b) supra and thus determined that 
petitioner’s net income from District of Columbia sources 
was as follows: 


1943 

$101,246.76 


1944 

$130,856.68 

• 

1945 

$144,268.11 

»< 

1946 

$168,920.86 

4 
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(e) Petitioner protested said action of the assessor but 
its protest was denied and on the basis above stated, re¬ 
spondent’s assessor on January 3,1949, assessed additional 
income taxes and interest against petitioner as follows: 



Tax 

Interest 

1943 

$4,570.71 

$2,587.02 

1944 

$5,964.56 

$2,660.19 

1945 

$6,587.41 

$2,147.50 

1946 

$7,849.29 

$1,616.95 


(f) On January 4, 1949, Respondent’s assessor handed 
notices of said assessments for the respective taxable years 
(Exhibit “A” hereto) to petitioner’s attorney of record in 
the District of Columbia. On January 13, 1949, said taxes 
and interest aggregating $33,983.63, were paid by 
4 the petitioner under protest in writing to the Col¬ 
lector of Taxes of respondent. 

320 (g) (as amended) For the years 1943, 1944 and 

1945 petitioner filed its income tax returns in the 
office of Respondent’s assessor on April 15, 1944, April 16, 
1945, and April 15,1946, respectively. More than two years 
elapsed since the filing of said returns before the additional 
assessment were made by respondent’s assessor as de¬ 
scribed in paragraph (e) supra. Said assessments in re¬ 
spect of said years were illegal, wrongful, erroneous and 
barred by the applicable statutory period of limitations. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and find that Respondent has erred 
in the respects stated in Paragraph 4, supra, and order that 
the assessments of deficiencies in income taxes for the 
years 1943 to 1946 inclusive be cancelled and determine that 
the amount, $33,983.63, above decribed has been erron¬ 
eously collected from petitioner; and that the Board may 
give and grant such other or further relief as in the 
premises it deems fit and proper. 
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6 Filed Nov. 7, 1949 

FINDINGS OF FAjCT AND CONCLUSIONS OF LAW 

Findings of Fact 

1. Petitioner is, and during 1943, 1944, 1945 and 1946, 
was, a Michigan corporation. During those years it main¬ 
tained its principal office in Kalamazoo, Michigan, and a 
branch office in New York City. It was engaged in the 
manufacture and sale of pharmaceuticals and chemicals. 

2. During 1943,1944,1945 and 1946, petitioner made sales 
of pharmaceuticals and chemicals to customers in the Dis¬ 
trict of Columbia, in the following amounts: 


1943 

$332,850 

1944 

399,801 

1945 

450,891 

1946 

590,330 


3. Petitioner filed its District of Columbia income-tax 
returns for each of the years 1943, 1944, 1945 and 1946, 
respectively, as follows: April 15,1944, April 16,1945, April 
15, 1946 and Ajpril 15, 1947, and within the several times 
prescribed by law, paid the taxes thereby shown to be 
owing. 

7 4. The portions of petitioner’s return for 1943 ma¬ 

terial to this appeal, are as follows: 

“NET INCOME COMPUTATION 
GROSS INCOME 

Item Vo. 

1. Gross sales 

• * • • 

3. Gross profits from 
sales 


Allocated or 

From All Sources Apportioned to D.C. 

$36,288,703.37 

• • * * • 


19,613,254.99 17,289.28 
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13. Total Income 19,833,218.28 17,471.27 

DEDUCTIONS 

• ••••••• 

Galley 3—3757—DISTRICT 

26. Total deductions 8,673,742.99 ^222^2 

NET INCOME TAX COMPUTATION 

27. Net taxable income 11,159,475.29 9,832.55 

28. Amount of tax 491.63 


Computation of District of Columbia 
Apportionment Factor 

A. Total net sales and/or charges from 

sources within and without the District 

of Columbia $36,671,480.94 

B. Total net sales and/or charges for 

service from sources within the Dis¬ 
trict of Columbia (from Schedule M) 32,326.32 

C. District of Columbia apportionment 

factor (Item B divided by Item A ...) .088151% ” 


Schedule M, attached to the return was as follows: 

“In accordance with D. C. Code, Title 47, Chapter 15, para¬ 
graph 47-1502(b), we have reported for tax purposes for 
the year 1943 income from sales in which title has passed 
within the District, acceptance of all orders being outside 
the District 

“The amount of $32,326.32 reported in Item B, page 1, of 
the return as ‘Total net sales from sources within the Dis¬ 
trict of Columbia’ is composed of sales by our del credere 
agents acting as wholesalers and located within the District. 

“Sales of $300,523.68 excluded from the apportionment fac¬ 
tor represent other interstate sales of merchandise shipped 




into the District to residents therein, title having passed 
without the District of Columbia. These sales originated 
either from orders solicited by our salesmen or mailed di¬ 
rectly to our New York Branch office by the customer. All 
orders were required to be and were accepted at our New 
York Branch office, and the merchandise was shipped there¬ 
from by Government mails, express, etc., with prepayment 
of postage and freight by The Upjohn Company. ,, 

8 The portions of petitioner’s return for 1944 ma¬ 

terial to this appeal, are as follows: 

“NET INCOME COMPUTAION 
GROSS INCOME 


Item No. 

1. Gross sales 


From ATI Sources 

$40,006,376.18 


Allocated or 
Apportioned to D.C. 


3. Gross profits from 
sales 


22,639,110.90 


19,800.85 


13. Total income 


22,835,429.78 

DEDUCTIONS 


19,961.47 


26. Total deductions 


9,607,377.60 


8,396.04 


NET INCOME TAX COMPUTATION 


27. Net taxable income 13,228,052.18 

28. Amount of tax 


11,565.43 

578.27 


Computation of District of Columbia 
Apportionment Factor 


A. Total net sales and/or charges from 

sources within and without the District 
of Columbia 

B. Total net sales and/or charges for 

service from sources within the Dis¬ 
trict of Columbia (from Schedule M) 

C. District of Columbia apportionment 

factor (Item B divided by Item A...) 


$40,399,251.05 


35,334.59 
.087463% 5 
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Schedule M attached to said return was identical with 
the like schedule attached to the 1943 return, with the fol¬ 
lowing exceptions: it referred to the year 1944; reference 
was made therein to $35,334.59 reported in Item B, page 1 
of the return; and it stated the sales excluded from the ap¬ 
portionment factor as $364,466.41. 

9 The portions of petitioner’s return for 1945 ma¬ 

terial to this appeal, are as follows: 

“NET INCOME COMPUTATION 
GROSS INCOME 

Allocated or 

Item No. From AU Sources Apportioned to D.C. 

1. Gross sales $42,339,250.94 

*•••••••* 

2. Gross profits from 
sales 

• • • • 

13. Total income 

DEDUCTIONS 

• •••••••• 

26. Total deductions 11,369,402.40 10,421.70 

NET INCOME TAX COMPUTATION 

27. Net taxable income 13,670,755.44 12,519.99 

28. Amount of tax 626.00 

Computation of District of Columbia 
Apportionment Factor 

A. Total net sales and/or charges from 

sources within and without the Dis¬ 
trict of Columbia $42,653,971.97 

B. Total net sales and/or charges for 

service from sources within the Dis¬ 
trict of Columbia (from Schedule M) 39,129.90 

C. District of Columbia apportionment fac¬ 

tor (Item B divided by Item A) .091738% ” 


24,839,975.07 22,787.70 

• • • • • 

25,040,157.84 22,941.69 
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Schedule M attached to said return was identical with the 
like schedule attached to the 1943 return, with the following 
exceptions: it referred to the year 1945; reference was made 
therein to $39,129.90 reported in Item B, page 1 of the 
return; and it stated the sales excluded from the apportion¬ 
ment factor as $411,761.10. 

10 The portions of petitioner’s return for 1946 ma¬ 
terial to this appeal, are as follows: 

“NET INCOME COMPUTATION 
GROSS INCOME 

Allocated or 

Item 2fo. From AU Source* Apportioned to D.C. 

1. Gross sales $50,965,177.17 

• •••••••• 

3. Gross profits from 

sales 29,000,283.45 23,561.57 

13. Total income 29,273,806.51 23,737.68 

DEDUCTIONS 

• ••••••• • 

26. Total deductions 14,570,722.26 11,802.59 

NET INCOME TAX COMPUTATION 

27. Net taxable income 14,703,084.25 11,935.09 

28. Amount of tax _ 596.75 

Computation of District of Columbia 
Apportionment Factor 

A. Total net sales and/or charges from 

sources within and without the Dis¬ 
trict of Columbia $51,336,328.76 

B. Total net sales and/or charges for serv¬ 

ice from sources within the District 

of Columbia (from Schedule M) 41,708.85 

C. District of Columbia apportionment 

factor (Item B divided by Item A) .081246% ’ 1 
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Schedule A 1 attached to said return was identical with the 
like schedule attached to the 1943 return, with the following 
exceptions: it referred to the year 1946; reference was 
made therein to $41,708.85 reported in Item B, page 1 of 
the return; and it stated the sales excluded from the ap¬ 
portionment factor as $548,621.15. 

The discrepancies between Item 1 and Item A in each of 
the returns were caused by the inclusion in Item A of 
Canadian sales, which have not been included in 
Item 1. 

11 5. On January 3, 1949, the Assessor made de¬ 

ficiency assessments against petitioner as follows: 


IVar 

Tax 

Interest 

Total 

1943 

$4,570.71 

$2,587.02 

$7,157.73 

1944 

5,964.56 

2,660.19 

8,624.75 

1945 

6,587.41 

2,147.50 

8,734.91 

1946 

7,849.29 

1,616.95 

9,466.24 


These additional taxes resulted from changes in the Dis¬ 
trict of Columbia apportionment factors, due to the addi¬ 
tion by the Assessor, in the computation of petitioner’s 
income from sources within the District of Columbia of the 
following amounts: 


1943 

$300,523.68 

1944 

364,466.41 

1945 

411,761.10 

1946 

548,621.15 


6. Of the amounts so added, the amounts here in contro¬ 
versy are the following: 


Peoples Drug 
Stores, Inc. 
Direct Ship- 
Peoples Drug ments to store 
Stores, Inc. (Mail or 
(Warehouse salesmen's 
Year orders mailed) orders) 

1943 3195.897.26 1.095.19 

1944 222,012.02 3.451.13 

1945 239.716.60 3,625.88 

1946 306,879.28 3,563.62 


Billed and Sales solicited 
shipped against by salesmen 
mail orders from customers 
to customers in District 

other than other than 

Peoples Drug Peoples Drug 
Stores, Inc. Stores, Inc. Total 

23,132.23 67,143.22 287,267.90 

27,465.21 85,206.78 338,135.14 

63,174.65 72,464.03 378,981.16 

64377.51 117379.56 492,899.97 


i Although referred to by the Board as “A” it is in fact “M”. (R. 299.) 
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In addition, the Assessor added the following amounts in 
his computations of petitioner’s income from sources within 
the District: 


Year 


Sales to 

Federal Government 


Drop Shipments 
outside of the District 
of Columbia 


1943 $13,240.00 15.78 

1944 26,281.00 50.27 

1945 32,767.00 12.94 

1946 55,692.90 28.28 


At the hearing, the petitioner’s attorney stated that no 
contest would be made before the Board in connection with 
the sales to the Federal Government or its agencies. 
12 The assessment is therefore presumed to be correct. 

As a result, and regardless of the decision as to the 
other amounts, that are in controversy, it appears that in 
each year, petitioner omitted from gross income an amount 
properly includible therein which was in excess of 25 per 
centum of the amount of gross income stated in the return. 

The “Drop Shipments” were not explained at the hear¬ 
ing or otherwise. The amounts are trifling and are ignored. 

7. All of the shipments referred to in Finding No. 6, 
were made from petitioner’s New York warehouse and 
branch office. 

8. During the years involved, almost all of petitioner’s 
customers were supplied with petitioner’s catalogs, which 
stated terms of sales, including the following: 


“BREAKAGE OR SHORTAGE 

“All shipments are double checked with the origi¬ 
nal order before being packed. Our responsibility 
ceases when shipments are delivered to and ac¬ 
cepted by the transportation companies. Before re¬ 
porting shortage in shipments, examine packing 
carefully. No claims for shortage will be allowed 
unless made within ten days from receipt of goods. 

“In case of damaged shipment write ‘Received 
in bad order’ on receipt before signing and a note 
stating nature of damage. Claims should be en- 
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tered against transportation company, but we shall 
be glad to cooperate if necessary in securing ad¬ 
justment.” 

9. With the exception of less than one percent of the 
total shipped on miscellaneous orders, all goods sold by 
petitioner to customers in the District, were sold pursuant 
to agreements on various printed forms. These forms were 
substantially as follows: 

“The Upjohn Company 
Gentlemen: 

Please enter my/our order for a selection of prod¬ 
ucts from your current catalog amounting to not 
less than * * * dollars net, to be shipped within one 
year from this date according to my/our instruc¬ 
tions, at the discounts shown below. This agree¬ 
ment will continue in force from year to year until 
revoked by either party.” 

(Here followed a list of discounts, which differed as to 
different classes of customers.) 

• •••••• 

13 “Freight charges (or express or parcel post 
charges, if not in excess of freight rate) will be al¬ 
lowed on orders amounting to * * * dollars net, 
or more 

This agreement is not effective until executed by 
you at your home office or at one of your branch 
offices.” 

(The asterisks before the word “dollars” in the fore¬ 
going indicates varying amounts, depending on the form 
of contract used). 

The forms for infusion solutions made no mention of 
transportation expenses. 

10. Notwithstanding the limitation as to the size of the 
order which was expressed to be a condition for the pre¬ 
payment of transportation charges, petitioner paid or al¬ 
lowed all transportation charges, regardless of the size of 
the order, except for infusion solutions. 
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11. On all warehouse orders for goods charged to Peoples 
Drug Stores, Inc., for petitioner’s merchandise to be 
shipped into the District of Columbia (except orders for 
narcotics), Peoples Drug Stores, Inc. typed on its own 
printed order forms at the end thereof the following: “Less 
15 percent. FOB Washington.” The omission of this nota¬ 
tion from orders for narcotics, resulted from the mechanics 
for making up these orders. The function of this notation 
was simply to warn the Peoples* accounting department 
that either transportation was to be paid by petitioner, or 
if paid by Peoples, was to be deducted from the invoice. 
Peoples did not, by the use of this notation intend that peti¬ 
tioner was to guarantee delivery. The notation carried no 
particular significance to petitioner’s branch office person¬ 
nel, and was not ever the subject of discussion or corre¬ 
spondence. Orders from Graham Remedy Company, a sub¬ 
sidiary of Peoples Drug Stores, Inc., orders from individual 
stores of Peoples, and orders from customers other than 
Peoples did not bear this notation. Nevertheless, petitioner 
paid transportation costs on those sales also. Shipments 
and payment were not affected by the presence or absence 
of such notation. 

14 12. Petitioner’s prepayment of transportation 

charges was regarded by it as a means of adjusting 
the price on its merchandise to meet competition. 

13. Petitioner did not guarantee the delivery of goods, 
and in case of loss the purchasers were required to look to 
the carriers. Petitioner on occasion, and as a convenience 
to its customers, made claims to the carriers for shipments 
lost or damaged. The total loss claims handled in the New 
York branch, were $15,388 for all four years. Of these less 
than 1%, or $154 represented D.C. shipments in those years. 
There were only three claims in 1946. When such a claim 
was made, petitioner credited the customer with the amount 
thereof. If the carrier did not recognize the claim, the loss 
would fall on petitioner rather than the customer. This 
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happened very infrequently. Except as to parcel post ship¬ 
ments, Peoples Drug Stores, Inc., handled all of its claims 
for goods lost or damaged in transit. It bore the loss when 
it could not collect from the carrier. This seldom happened. 

14. All shipments to Peoples’ warehouses, and all ship¬ 
ments in excess of 60 lbs., about 80% of all of its shipments, 
went by common carrier by truck, under straight bills of 
lading, naming the purchasers as consignees. Smaller 
packages went by insured mail. Shipments were made by 
express if the customer requested it. The carrier was not 
an employee of petitioner. Petitioner had no facilities of 
its own for out-of-town shipments. 

15. Petitioner rendered Peoples Drug Stores, Inc. month¬ 
ly statements. In order to avail itself of the cash discount 
allowed if payment were made by a specified date of each 
month, it paid the amounts of the statements regardless of 
whether the merchandise had been delivered. Overpay¬ 
ments were deducted from payments of succeeding state¬ 
ments. The same procedure was followed by other cus¬ 
tomers. 

15 16. Petitioner’s procedure in obtaining the con¬ 

tracts referred to in Finding No. 9, was to approach 
a prospective customer and offer him a suitable contract. 
The contract, when signed by such prospect, was returned 
to the salesman, who signed it on a line marked “Recom¬ 
mended by” and forwarded it to the branch office at New 
York for acceptance. It was signed there and a copy 
thereof sent to the customer. 

17. The orders received by petitioner were on an order 
form or other stationery of the customers. When these 
orders were received, petitioner would normally ship the 
goods only if ah account had already been opened with 
the purchaser. 

18. Petitioner did not maintain a warehouse or office in 
the District of Columbia in any of the years 1943 to 1946, 
inclusive. Apart from goods in the hands of its del credere 


agents, petitioner did not maintain any stock of merchan¬ 
dise in the District of Columbia during the years 1943 to 
1946. Sales by del credere agents are not involved in 
this proceeding. 

19. It was the intent of both petitioner and its customers 
that title to the goods should pass to the customers, upon 
delivery to the carriers. 

20. On January 13, 1949, petitioner paid the additional 
taxes and interest assessed as stated in Finding No. 5. 

21. On April 1, 1949, petitioner filed its appeal with this 
Board from these deficiency assessments, upon the ground 
that the Assessor had erred in treating as additional sales 
made in the District of Columbia certain sales, and in 
increasing apportionment of petitioner’s net income to 
District of Columbia sources by the use of apportionment 
factor computed by including as sales made within the 
District of Columbia, sales which were actually made out¬ 
side of the District 

16 The petition also stated the contention that the 
Assessor had erred in assessing deficiencies for the 
calendar years 1943 and 1944, more than three years after 
petitioner’s tax returns had been filed for said years. 

22. At the hearing petitioner abandoned or did not have 
any evidence in support of its contention as to such sales 
except as to such of them as are specified in Finding No. 6 
hereof. 

In petitioner’s brief it contended that the assessments 
for the years 1943, 1944 and 1945 were barred by reason 
of having been made more than two years after the filing 
of its return. 

Conclusions of Law 

1. The deficiency assessments for 1943, 1944 and 1945 
were not barred by the provisions of District of Columbia 
Code 1940, section 47-1533(3). 


IS 


2. Title to the merchandise referred to in Finding" No. 
6 passed to the purchasers thereof outside of the District 
of Columbia. The sales of such merchandise were not sales 
within the District of Columbia and should not have been 
so considered in computing the District of Columbia ap¬ 
portionment factor for determining gross profit from 
sources within the District within the meaning of District 
of Columbia Code 1940, section 47-1504(b); and the net 
income therefrom, within the meaning of section 47-1503, 
was not taxable income within the meaning of section 47- 
1502(c). 

3. So much of the deficiency assessment as is based upon 
the sales referred to in Finding No. 6 was erroneous, and 
the assessments should be reduced accordingly. 

Decision will be entered under Utile 33. 

Lawbexce Koenigsbebgek, 
Member Sole, 

Board of Tax Appeals for the 
District of Columbia. 

• •••••••• 

17 Filed Dec. 12,1949. 

DECISION 

The petitioner and the respondent having filed herein 
their joint computation under Rule 33, and the Board hav¬ 
ing considered said computation and the evidence taken 
at the hearing of this appeal and the findings heretofore 
made herein, it is, by the Board, this 12th day of December, 
1949, 

Adjudged as follows : 

1. That the deficiency assessments herein appealed from, 
be, and they are hereby reduced, and that the petitioner 
is entitled to a refund as hereinafter set forth: 
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1943 

Deficiency assessment, including inter¬ 
est, as paid by petitioner under pro¬ 
test .$7,157.73 

Less amount of tax, including interest, 
to be retained by respondent, based 
upon sales to the Federal Government 
and drop shipments outside of the 
District as set forth in finding No. 6 315.69 


Amount of refund for 1943 . 

1944 

Deficiency assessment, including inter¬ 
est, as paid by petitioner under pro¬ 
test .$8,624.75 

Less amount of tax, including interest, 
to be retained by respondent, based 
upon sales to the Federal Government 
and drop shipments outside of the 
District as set forth in finding No. 6 623.12 


Amount of refund for 1944- 

18 1945 

Deficiency assessment, including 
interest, as paid by petitioner under 

protest.$8,734.91 

Less amount of tax, including interest, 
to be retained by respondent, based 
upon sales to the Federal Government 
and drop shipments outside of the 
District as set forth in findings No. 6 695.37 


$ 6,842.04 


$ 8,001.63 


Amount of refund for 1945 


$ 8,039.54 
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1946 

Deficiency assessment, including inter¬ 
est, as paid by petitioner under pro¬ 
test .$9,466.24 

Less amount of tax, including interest, 
to be retained by respondent, based 
upon sales to the Federal Government 
and drop shipments outside of the 
District as set forth in finding No. 6 961.47 


Amount of refund for 1946. $ 8,504.77 

Total amount of refund due petitioner in - 

accordance with the Board’s findings $31,387.98 


2. Petitioner is entitled to a refund in the sum of $31,- 
387.98. 


Lawrence Koenigsbebger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 


• •••••••* 

19 Filed Jan. 10, 1950 

PETITION FOR REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT OF A DECISION BY THE 
BOARD OF TAX APPEALS FOR THE DISTRICT 
OF COLUMBIA 

The District of Columbia, petitioner in this cause (re¬ 
spondent below), by Vernon E. West, Corporation Counsel, 
D. C., Chester H. Gray, Principal Assistant Corporation 
Counsel, D. C., George C. Updegraff, Assistant Corporation 
Counsel, D. C., and William S. Cheatham, Assistant Cor- 
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poration Counsel, D. C., hereby files its petition for a re¬ 
view by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit of the decision of the Board of 
Tax Appeals for the District of Columbia entered Decem¬ 
ber 12, 1949, determining that the net income from certain 
sales of merchandise made by the respondent (petitioner 
below) during the years 1943, 1944, 1945 and 1946 was not 
taxable income within the meaning of Sections 2(c), 3 and 
4(b) of the District of Columbia Income Tax Act of 1939. 

I 

The petitioner, hereinafter referred to as the District, 
is a municipal corporation. Respondent, hereinafter re¬ 
ferred to as the Company, is a Michigan corporation. 
20 (a) The Company, during the years 1943 to 1946, 

inclusive, was engaged in the manufacture and sale 
of pharamaceuticals and chemicals. During those years 
the Company maintained its principal office in Kalamazoo, 
Michigan, and a branch office in New York City. It sold 
pharmaceuticals and chemicals during the four years in¬ 
volved to various customers located in the District of 
Columbia, one of which was Peoples Drug Stores, Inc. The 
merchandise was shipped from the Company’s New York 
branch office to District customers. The Company sold its 
merchandise to Peoples Drug Stores, Inc., pursuant to 
general contracts entered into by and between it and 
Peoples. Ninety per cent of the value of the merchandise 
purchased by Peoples during the four years was sold and 
shipped “F.O.B. Washington.” The terms under which 
the Company sold and shipped its merchandise to the other 
various District customers during the four years involved 
were not proved before the Board. 

(b) In its District income tax returns for the years in¬ 
volved (1943-1946), the Company included as taxable gross 
income from sources within the District only such amounts 
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as represented its gross income from sales by it to custom¬ 
ers in the District made through commission merchants. 
It excluded as being non-taxable gross income from sources 
without the District such amounts as represented its gross 
income from sales to the Federal Government, Peoples 
Drug Stores, Inc., and various other customers in the Dis¬ 
trict not made through commission merchants. It also 
excluded as being non-taxable gross income from sources 
without the District the gross income it received from 
customers in the District on sales which it referred to as 
“drop shipments.” The Assessor treated as gross income 
from sources within the District, and hence taxable, all 
the Company’s gross income from sales made by it during 
the respective years to customers within the District which 
the Company had so excluded in its returns for those 
21 years. Accordingly, on January 3, 1949, he made 
assessments of deficiencies in income taxes for the 
respective years against the Company in the total amount 
of $33,983.63, which included interest thereon. However, 
the amount here in controversy is $31,387.98, there being no 
contention by the Company by way of a cross-appeal that 
the Board erred in affirming the action of the Assessor of 
including as taxable gross income from sources within the 
District the amounts representing gross income received 
by the Company during the several tax years involved from 
sales made by it to Federal Government agencies and from 
the so-called “drop shipment” sales. 

(c) The Company paid the deficiencies in taxes here 
involved under protest in writing and seasonably appealed 
from the assessments of such deficiencies to the Board of 
Tax Appeals for the District of Columbia. 

(d) The case was tried before the Board of Tax Appeals 
which entered its Findings of Fact and Conclusions of Law 
on November 7,1949. The Board did not file a memorandum 
opinion. It entered its decision on December 12, 1949, 
under Rule 33 pursuant to a joint computation. 



21 


(e) Except as to the sales made to the Federal Govern¬ 
ment and the “drop shipments” the Board found that it 
was the intent of both the Company and its customers that 
title to the goods should pass to the customers upon de¬ 
livery to the carriers. 

(f) The Board concluded as a matter of law that title 
to the merchandise which was the subject of the sales in 
controversy passed to the purchasers outside of the Dis¬ 
trict of Columbia, and that the income from the sales was 
not income from sources within the District within the mean¬ 
ing of the applicable law. 

22 (g) In its decision the Board of Tax Appeals re¬ 

versed the Assessor as to all of each deficiency as¬ 
sessment except as to the sales made to the Federal Govern¬ 
ment and the “drop shipments.” The Board directed that 
the assessments be reduced accordingly and ordered a re¬ 
fund in the total amount of $31,387.98 as hereinbefore men¬ 
tioned. 

(h) There is no controversy in regard* to allocation or 
apportionment of gross income or the computation of net 
income and no controversy as to the correctness of the 
amount of the taxes in dispute. 

(i) It is the contention of the District that the Board 
was in error in holding that the income in controversy was 
not taxable. Under prior decisions of the United States 
Court of Appeals for the District of Columbia Circuit and 
the Board of Tax Appeals for the District of Columbia in 
cases involving the same statutory provisions as are here 
involved, the taxability of the income derived from the 
sale of tangible personal property is to be determined by 
ascertaining the place where title to the property sold passed 
from the seller to the buyer. From the evidence in the pres¬ 
ent case it is clear that title to the property sold by respond¬ 
ent herein passed in the District under the opinions in those 
prior decisions. 
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The ultimate finding and conclusion of law of the Board 
that title to the property passed outside the District are 
clearly wrong because they are founded upon obviously 
wrong findings of basic facts. 

23 in 

The District being aggrieved by the Findings of 
Fact, Conclusions of Law and Decision of the Board of 
Tax Appeals desires to obtain a review thereof by the 
United States Court of Appeals for the District of Columbia 
Circuit. 

• •••*•••• 

26 BEFORE THE 
BOARD OF TAX APPEALS OF THE 

DISTRICT OF COLUMBIA 

27 TRANSCRIPT OF PROCEEDINGS 

(June 9 and 10, 1949) 

THE BOARD: Do you care to make an opening state¬ 
ment? 

MR. ENRIETTO: If your Honor please, I would like to 
make an opening statement. 

• • • * » • # • • 

MR. ENRIETTO: The years involved are the years 1943 
to 1946, inclusive, income tax. 

There are two issues here; that is, how much of the ship¬ 
ments of merchandise by Upjohn Company to District of 
Columbia buyers represent goods, title to which passed in 
the District; how much represents goods, title of which 
passed outside the District? 
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Almost all of the shipments originated from the New 
York warehouse of the Upjohn Company. The question is 
whether the title passed on delivery to the buyer in Wash¬ 
ington or on delivery to the carrier in New York. 

We have broken the sales down into categories respect¬ 
ing various types of transactions. We have about five 
types: 

One, government sales, meaning to the Federal Govern¬ 
ment or agencies. 

Two, shipments to Peoples Drug Stores. Those took two 
forms: truck shipments and shipments by other means to 
stores and individuals of Peoples Drug Stores. 

28 Three, the third classification or sales to del 
credere agents of Upjohn. 

Four, the next classification are shipments against orders 
received in the New York warehouse by mail and going to 
parties in the District other than Peoples. 

Five, finally, shipments against orders obtained by sales¬ 
men in the District and going to buyers other than Peoples. 
<»«••«•••• 

In the tax return for the years in question, ’43 to ’46, 
inclusive, the taxpayer showed his entire net income and 
then apportioned it to the District of Columbia sources by 
a factor made up of sales made by del credere agents as 
the numerator of the apportionment factor and used total 
sales everywhere as the denominator. 

In the statement attached to the returns they explain 
the total shipments made to the District of Columbia and 
the reason for not including other than del credere sales 
in the numerator of the factor. 

The Assessor raised questions about this factor from 
time to time but finally included all the shipments in the 
numerator of the apportionment factor. 

The amounts used by the Petitioner and the amounts 
added by the Assessor are shown in the Petition, 

29 paragraphs 5 (a) and (b), respectively. 
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Tlie Assessor assessed an additional tax and inter¬ 
est and that tax and interest was paid under protest and in 
writing. 

Of the sales that the assessor added no contest will be 
made here in connection with the sales to the Federal Gov¬ 
ernment or its agencies. They will appear on the schedule. 
The addition of all of the other shipments is in contest. 

The second point that we have in this case relates to the 
Statute of Limitations on additional assessments for 1943 
and 1944. It is clear that the assessment was made more 
than three years after the returns were filed for those years. 
The date of the assessment was January 3, 1949, and since 
no consents extending the time for assessment were filed, 
sir, Petitioner contends the assessment was barred by law 
at the time it was made. 

• •••*•••• 

30 MR. CHEATHAM: I disagree with Mr. Enrietto 
and contend, of course, that there was not a full dis¬ 
closure of all the facts. 

I have no opening statement other than to admit on be¬ 
half of the Respondent certain portions of the Petitioner’s 
Petition. 

The Respondent admits paragraphs 1, 2, and 3, and as to 
the facts that the items as enumerated did occur and not as 
to whether or not they were in error, I admit subpara¬ 
graph (a). 

THE BOARD: Of paragraph 4? 

MR. CHEATHAM: Of paragraph 5. 

THE BOARD: How about paragraph 4! 

MR. CHEATHAM: As to the figures, sir, I will 

31 admit them. 

THE BOARD: I do not expect you to admit that 
the Assessor erred. 

MR. CHEATHAM: As to the figures set forth in (a) and 
(b) of paragraph 4,1 admit that they are correct. 
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Then in paragraph 5, the respondent admits subparagraph 
(a) and sub-paragraph (b) as to the fact that the Peti¬ 
tioner did file these figures and the statements in his re¬ 
spective income tax returns. 

As to the same extent, sub-paragraph (d), likewise sub- 
paragraph (e) and sub-paragraph (f), and the Respondent 
respectively denies the remainder. 

»•••»*••• 

32 V. J. RANNEY was called as a witness by and on 
behalf of the Petitioner, and, having been first duly 

sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Enrietto: 

Q. Will you state your full name! A. V. J. Ranney. 

Q. Your residence? A. 54 East Dover Street, Valley 
Stream, New York. 

Q. What is your occupation ? A. Branch Office Manager 
of the Philadelphia Branch. 

Q. Of what company? A. Of the Upjohn Company. 

Q. What was your previous occupation ? A. My previous 
occupation was that of an accountant in the home office of 
the Upjohn Company in Kalamazoo. 

Q. What is your age ? A. 39. 

Q. What was your first connection with the Upjohn Com¬ 
pany? A. In January 1938 I was employed as a Branch 
Accountant in the home office Accounting Department of the 
Upjohn Company in Kalamazoo. 

33 Q. Is that Kalamazoo, Michigan? A. Yes, Michi¬ 
gan. 

Q. When did you go to the New York Branch, if ever? 

**••*•*•* 

THE WITNESS: I went to the New York Branch in 
October, 1943, as Assistant to the Branch Office Manager. 
His name was W. E. Broadbent. 
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By Mr. Enrietto: 

Q. How long did yon continue in that capacity? A. Until 
February, 1945. 

Q. What did you do then? A. Then I returned to the 
home office in Kalamazoo, Michigan, of the Upjohn Com¬ 
pany in another capacity. 

Q. What was that capacity? A. In the tax department. 
Q. What returns did you handle in that department in 
respect to the District of Columbia? A. I did work on the 
District of Columbia tax return as well as other tax returns 
affecting other states. 

Q. Did that include New York? A. Yes. 

Q. How long were you in that capacity? A. About seven 
months until September of 1945. 

• •••«•••• 

34 MR. ENRIETTO: Did I understand that you did 
not question his qualificatons ? 

MR. CHEATHAM: Not his general qualifications. With 
respect to specific items, I think they should be given further 
consideration. 

MR. ENRIETTO: May I assume he is qualified unless 
Mr. Cheatham raises an objection? 

THE BOARD: Yes. 

• •••••••• 

By Mr. Enrietto: 

Q. As Acting Branch Manager of the New York Office, 
up to June 1 of 1949, did you have custody of the books, 
records, and papers kept at the New York Branch? Were 
you in charge of those things? A. Yes, I was. 

• ••*•*#•• 

35 Q. I hand you a paper marked for identification 
and ask you to state what that is, if you know? A. 

This is a schedule prepared by myself analyzing the sales 
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and shipments resulting from sales going into the District 
of Columbia for the years under question, 1943 to 1946, 
inclusive. 

Q. Was that prepared by you? A. It was. 

Q. By you and your office staff ? A. My office staff at my 
direction. 

Q. In the New York Office? A. That is correct. 

Q. Did you supply the notes appearing on that schedule ? 

• *«.***'*•* 

36 Q. Did you supply the notes that appear at the foot 
of the schedule ? A. I did. 

Q. Do those notes reflect the data from which this 
schedule was compiled by you ? A. Yes. 

Q. Do those notes purport to explain the various in¬ 
clusions that you have made in the different categories set 
up in that schedule? A. That is correct. 

Q. From what source did you obtain the figures shown 
in column 11 of that schedule? A. The column 11 figures 
were obtained from the Assessor’s letter of the District of 
Columbia. 

*#***•*•# 


Q. I hand you a document marked Exhibit 2, for identi¬ 
fication, and ask you if that is the letter to which you refer? 
A. That is the letter. 

Q. From what source did you obtain the figures shown 
in Column 12 of the schedule marked Exhibit 1 ? A. Column 
12, those figures were obtained from the Assessor’s 
37 letter. 


Q. From your knowledge of the business of Upjohn Com¬ 
pany and from your knowledge of its books and records, 
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are you prepared to state that this schedule, Exhibit 1, for 
identification, correctly reflects the facts stated thereon and 
represents a true summary of the detailed data contained in 
the books, records, and papers of the Upjohn Company at 
the New York Office? A. It does. 

38 (Documents previously marked Petitioner’s Exhibit 
Nos. 1 and 2, for identification were received in evi¬ 
dence.) 

By Mr. Enrietto: 

Q. Referring now to Exhibit 1, will you tell me whether 
the figures in columns 4, 6, and 10 could be broken down by 
you to show the amounts of the shipments respectively, 
made by trucks, by express, and by parcel post separately? 
A. That would be highly impractical to break those figures 
down according to parcel post, truck and express. 

Q. For what reason? A. For the years 1943, 1944, and 
1945, the records are no longer available according to a 
Retention of Records Program for which, or under which, 
the records were filed; for the year 1946 it wxmld be im¬ 
practical to make such an analysis. 

THE BOARD: You understand the burden is on you and 
that if the analysis becomes important, even if you are 
otherwise entitled to relief you can’t have it. 

MR. ENRIETTO: We are attempting to give the next 
best evidence we have of making an analysis. 

39 By Mr. Enrietto: 

Q. I hand you a document marked Petitioner’s 
Exhibit No. 3, for identification. It is in the form of a 
loose-leaf binder with pages. 

Will you state what that document is? A. This document 
is an Upjohn general catalog, including all specialties and 
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competitive pharmaceutical items made up for the conveni¬ 
ence of the trade for placing orders. 

Q. Was that in use in the years ’43 to ’46, inclusive? A. 
It was. 

Q. Was that produced from the records of the Upjohn 
Company? A. Yes, sir. 

40 THE BOARD: I take it that the dates appearing 
at the bottom of the pages indicate the dates on 

which the various terms went into effect; is that correct? 
THE WITNESS: That is correct. 

THE BOARD: So that the entire book was not in force 
during the entire period of 1943 and 1946? 

THE WITNESS: That is possible where new products 
were added or deleted. 

THE BOARD: Or prices changed on the products? 

THE WITNESS: That is right. 

By Mr. Enrietto: 

Q. In that same connection, will you examine Exhibit 
3, for identification, and state whether, as far as you know, 
the pages XXXVII, XXXVIII, and XX XI X remained con¬ 
stant throughout the years ’43 to ’46, inclusive? A. Yes, 
sir; these are the same for the years under question, ’43 
to ’46, inclusive. 

Q. No changes were made? A. No changes were made. 
MR. ENRIETTO: I would now like to offer that in evi¬ 
dence. 

41 THE BOARD: Objection? 

**••••••• 

MR. CHEATHAM: I object to the offering of the catalog 
as a whole and I object, sir, and more specifically, to these 
three pages which are specified XXXVII, XXXVIII, and 
XXXIX. 
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The catalog as a whole is no indication whatsoever of any 
materiality to the petitioner’s case. Also, there has been 
no discussion as to the prices of the articles, and as to the 
terms set forth on these pages identified by the specific 
Roman numerals, there is no indication as to the fact that 
any of the District of Columbia purchasers were bound by 
the terms of those pages. 

Therefore, I think the book as a whole, including those 
pages, should be excluded because they are immaterial and 
irrelevant. 

The Board: Overruled. It will be received in evidence. 
(Document previously marked Petitioner’s Exhibit 
No. 3 for identification, was received in evidence.) 
By Mr. Enrictto: 

Q. I hand you a booklet which I will have marked 
42 Petitioner’s Exhibit 4, for identification, and ask 
you to say what that is, if you know? A. This is a 
supplementary catalog of special products covering a por¬ 
tion of those shown in the general catalog, generally dis¬ 
tributed to the trade. These are used largely for small 
accounts, new accounts, or those not ordering what we 
call “pharmaceutical items.” 
*«••#•••* 

Q. Was that used by the District of Columbia buyers in 
the years ’43 to ’46, inclusive? A. That was used by 
the District of Columbia buyers and all other buyers. 

Q. Was it used in the years ’43 to ’46, inclusive? A. Yes. 

Q. Were there any changes in the years 1943 to 1946, 
inclusive, that you would know of? Apart from price struc¬ 
ture? A. Not that I know of, no. 

Q. More specifically, were there any changes made in 
the years ’43 to ’46, inclusive, so far as you know in re¬ 
spect to Roman III contained in this booklet, Exhibit 4, 
for identification ? A. Pages III and IV, three particularly, 
remained idle throughout the 1943 to 1946 period, inclusive. 
*#•**•••• 
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43 MR. ENRIETTO: I will offer Exhibit 4, for identi¬ 
fication, in evidence, and I do so at this time. 

MR. CHEATHAM: I object. 

THE BOARD: Is that all you have to say? 

MR. CHEATHAM: I object on the same ground. 

THE BOARD: Overruled. 

The exhibits will be received. 

(Document previously marked Petitioner’s Exhibit 
No. 4 for identification was received in evidence.) 
(Documents marked Petitioner’s Exhibit No. 5 for 
identification.) 

By Mr. Enrietto: 

Q. I hand you a group of documents marked Exhibit 5, 
for identification, and I will ask you to examine them and 
state what they represent? A. These represent a group of 
contracts issued by the Upjohn Company throughout all 
of their branches for the use of any customer who 

44 can qualify for a special discount based upon the 
quantity of purchases. 

Q. Were those contracts in use for District of Columbia 
purchasers in the years 1943 to 1946, inclusive? A. They 
were. 

Q. Was each type of contract therein contained in use 
in the District of Columbia in the years ’43 to ’46? A. That 
is correct; each was used. 

Q. Some of those contracts were executed and represent 
buyers other than in the District of Columbia. 

In your statement as to contracts, are you referring to 
a contract form? A. Yes. 

Q. Exclusively? A. That is right. 

Q. Were you able to find any contracts executed by Dis¬ 
trict of Columbia buyers on these forms in the years ’43 
to ’46, inclusive? A. Yes, we have contracts that were 
executed by District of Columbia buyers. 

Do you mean in this group I have in my hand ? 

Q. Yes. 
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Which form were you able to find for a District of Colum¬ 
bia buyer? A. In this group there are none executed 

45 by District of Columbia buyers. 

Q. Were you able to find any representative con¬ 
tracts except for G-30 and G-30 (R) executed by District of 
Columbia buyers in the years ’43 to ’46, inclusive? A. 
Would you mind repeating that question? 

(Whereupon, the pending question was read by the Re¬ 
porter.) 

THE WITNESS: In this group, no. 

THE BOARD: Are you talking about the particular 
paper in your hand? 

THE WITNESS: That is right. 

THE BOARD: Were you able to find any such contracts 
in the files of the Upjohn Company? 

THE WITNESS: Was I able to find any such contracts 
in the files of the Upjohn Company? 

THE BOARD: Yes, or did you look? 

THE WITNESS: Yes. 

By Mr. Enrietto: 

Q. Did you look or did you find any? A. Just a minute. 
THE BOARD: Are you trying to prove that they were 
or were not made by District of Columbia customers? 

MR. ENRIETTO: I am trying to prove these are rep¬ 
resentative forms used in the District in the years ’43 to 
’46, inclusive, and the reason we haven’t produced 

46 any forms executed by District buyers, except G-30 
and G-30 (R), is because there were none available. 

• •••••••• 

THE BOARD: Are you going to offer those in evidence? 
MR. ENRIETTO: After I have established the basis 
that there were none executed in the District of Columbia. 

THE BOARD: You do not need to ask the witness what 
those papers show because I can tell that from an in¬ 
spection of them. 
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ME. ENRIETTO: I meant to just ask if he had any of 
that type executed by the District of Columbia buyers. 

• •••*•*•* 

By Mr. Enrietto: 

Q. Have you any now available executed by District of 
Columbia buyers? A. For the years ’43, ’44, and ’45, we 
do not have any contracts available. Those years 

47 under question, ’43 to ’45, inclusive, have been de¬ 
stroyed according to our Retention of Records Pro¬ 
gram. 

Q. How about 1946? A. Did you say 1946? 

Q. Yes. 

Would the forms for the year 1946 that you have be any 
different from those forms? A. They would not. 

Q. They would be the same ? A. Identical. 

Q. Did you select these from your available records as 
representing all types of contracts that were in use in the 
District of Columbia for the years ’43 to ’46, inclusive? 
A. That is correct, sir. These are representative samples. 

• •••••••• 

48 Q. Were there any deviations from these forms 
marked Petitioner’s Exhibit 5, for identification, in 

respect to District of Columbia buyers in the years ’43 to 
’46, inclusive? A. No. 

Q. Were there any other forms other than those included 
in Exhibit 5, for identification, which might have been used 
by District of Columbia buyers in the years ’43 to ’45, in¬ 
clusive? A. As far as contracts are concerned, no. 

THE BOARD: That is a rather qualified answer. What 
do you mean by that qualification? 

THE WITNESS: We are talking about contracts and 
there is no other contract form in use. 

THE BOARD: Are you distinguishing between contracts 
and orders? 
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THE WITNESS: That is right. 

In other words, I was assuming the word “forms’’ to be 
a general term rather than the word ‘ 1 contracts. 7 ’ 

THE BOARD: Are sales made on order and without 
contracts ? 

THE WITNESS: That is possible. 

THE BOARD: Oral or written? 

THE WITNESS: Written. 

THE BOARD. Whose forms would that be, the 

49 purchaser’s [or] petitioner’s? 

THE WITNESS: The purchaser’s. 

THE BOARD: Was there any form of acknowledgement? 

THE WITNESS: No. 

THE BOARD: What happened when you got such an 
order? 

THE WITNESS: The order was filled according to the 
document, according to the letter or card we received from 
the customer, and according to the request of the customer. 

THE BOARD: How about the terms of the sale? The 
customer would not ordinarily specify the terms of the 
sale in an order, would he? 

THE WITNESS: The terms of the sale would not be 
specified on his order; they were not usually specified on 
his order. 

The terms of the sale are specified on our order form, 
sir. 

THE BOARD: Did you say the customer did not use your 
order form but used his own? 

THE WITNESS: That is correct. 

THE BOARD: Then I cannot understand you. 

THE WITNESS: The customer writes his order for 
merchandise on a postcard, or maybe in a letter. Some¬ 
times he will even write it on a prescription blank and 
forward it to our office. We then would transfer that 

50 information, on to a standard order form. 

THE BOARD: Then what? 
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THE WITNESS: And our order form would have the 
terms of sale. 

THE BOARD: Was that submitted to the customer? 

THE WITNESS: Yes. 

THE BOARD: When? 

THE WITNESS: As an invoice, sir, a copy was sub¬ 
mitted. 

THE BOARD: At the time of shipment? 

THE WITNESS: Yes. 

THE BOARD: He had no choice then but to accept it 
or reject it? 

THE WITNESS: That is correct. Yes, he could reject it. 

*#*•••••• 

51 MR. ENRIETTO: I will offer this exhibit as Peti¬ 
tioner’s Exhibit 5. 

In offering it in evidence, may I say, I offer it in evi¬ 
dence as representative of the forms of contracts in use 
and not for any written matter or executions contained on 
these contract forms. 

MR. CHEATHAM: I object, your Honor. The witness 
has testified to the effect that they have a policy of de¬ 
stroying their files after a certain period and, therefore, 
they have done so in the District of Columbia with the con¬ 
tracts executed prior to the year 1946, and yet they pre¬ 
sented and offered in evidence actual contracts that were 
consummated and executed apparently between the Upjohn 
Company and dealers or drugstore owners outside of the 
Distrct of Columbia which were, or at least some of which 
were, executed in various years prior to the year 1946. In 
other words, they have copies of other contracts of earlier 
years, but they don’t have any of the District of Columbia 
for most of those earlier years; they do not have any for 
all of those earlier years. 

Therefore, sir, I contend that it is obvious that 

52 they have not thrown out all of their files. 
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By Mr. Enrietto: 


Q. Will you explain, if you can, why you have any con¬ 
tracts in here that are dated previous to 1946! A. Here is 
one contract dated in October of 1937. This contract was 
removed from the files earlier, in early 1948 to be exact, at 
which time some of the years under question were still in 
the files, still being retained. 

Also, it is possible that in the event a contract 
53 was not cancelled for a year previous to 1948 or 
where a different type of contract was signed, that the 
old contract may be attached to the new contract and for¬ 
warded to the last existing contract year which could be 
1946. 

Q. There are various reasons why you might have re¬ 
tained these? A. That is correct. 

THE BOARD: In other words, your statement that the 
contracts made prior to 1946 were destroyed is not accurate, 
right? 

THE WITNESS: If the contract had expired and there 
was no renewal those contracts appearing or having been 
filed in the years 1943,1944, and 1945, would be destroyed. 
It is possible that where a renewal of the same contract 
would occur or the signing of a different type contract 
would occur, that the old contract might be attached too. 

THE BOARD: Didn’t that happen in many cases? 

THE WITNESS: It did. 

THE BOARD: How can you say that as a general rule or 
a universal rule all contracts prior to 1946 were destroyed ? 

THE WITNESS: I should not say “all were destroyed,” 
but any that appear in those files and have been completed 
and not renewed would have been destroyed. 

By Mr. Enrietto: 
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Q. Would the District of Columba contracts, to your 
personal knowledge, be on any dfferent forms than 

54 these particular forms for the years 1943 to 1945, 
inclusive? A. They would not have been on dif¬ 
ferent forms. Those were in universal use. 

MR. ENRIETTO: We renew the offer. 

MR. CHEATHAM: I think the last question and answer 
is objectionable, your Honor, sir. He only says that it is a 
matter of business practice and to his knowledge he sup¬ 
poses they would be. 

THE WITNESS: They would be what? 

THE BOARD: Let your lawyer argue. 

MR. CHEATHAM: He said, “to his knowledge,” and he 
implies that he supposes the contracts executed by District 
of Columbia purchasers would be the same as these which 
he happened to have left over when he couldn’t find any left 
over from the District. 

THE BOARD: A person must be realistic in passing on 
these things. 

With outfits that do a tremendous business, it would be 
impossible to get one individual who saw every contract. I 
tbink his testimony makes those papers admissible and I 
will overrule the objection. 

• •••••••• 

55 (Document previously marked for identification as 
Petitioner’s Exhibit No. 5 was received in evidence.) 

By Mr. Enrietto: 

Q. Will you examine these two documents and state what 
they are? A. Yes. 

These are contracts executed with Peoples Drug Stores 
for the purpose of quantity discounts through the Upjohn 
Company, the New York Branch office, applying for the 
years 1943 through 1946, inclusive. 

(Document referred to was marked Petitioner’s Ex¬ 
hibit No. 6 for identification.) 
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56 MR. ENRIETTO: I offer Petitioner’s Exhibit No. 
6, for identification, in evidence. 

• •••••••• 

57 (Document previously marked for identification. 
Petitioner’s Exhibit No. 6, was received in evidence.) 

By Mr. Enrietto: 

Q. I hand you two documents which have been marked 
Petitioner’s Exhibit 7 and Petitioner’s Exhibit 8, for iden¬ 
tification, and will ask you to state if you know what they 
are? A. These are purchase orders executed by the Peo¬ 
ples Drug Stores of Washington, D. C., and forwarded to 
the New York Branch Office of the Upjohn Company for the 
filing of the items named on the order. 

Q. What is the date appearing on those exhibits? A. Ex¬ 
hibit 7, February 6,1946; the same is true on Exhibit 8. 

Q. Were those purchase orders selected by you as fairly 
representative of the form of purchase orders from Peoples 
Drug Stores, Inc., relating to the years 1943 to 1946, 

58 inclusive so far as you could determine? A. They 
are. 

MR. ENRIETTO: I offer the two exhibits in evidence. 

#•••••••* 

(Documents previously marked for identification as 
Petitioner’s Exhibits 7 and 8, were received in evi¬ 
dence.) 


Q. I hand you a document marked Petitioner’s Exhibit 
No. 9, for identification, and ask you to state what that is? 
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A. Tins Exhibit 9 represents the order completed by the 
New York Branch Office of the Upjohn Company resulting 
from the transfer of the items of merchandise from an origi¬ 
nal series of purchase orders to our standard billing form. 

Q. Was that item called an “Invoice” or “Order”? A. 
Master Invoice. 

Q. Was that invoice selected by you as fairly representa¬ 
tive of the form of invoices rendered by Upjohn Company 
to Peoples in the years 1943 to 1946, inclusive? A. Yes. 

59 (Document previously marked for identification as 
Petitioner’s Exhibit No. 9 was received in evidence.) 

Q. I hand you a document which I will have marked 
Petitioner’s Exhibit 10, for identification, and I ask you 
to state what that is? A. This is the bookkeeping copy 
of the Peoples Drug Stores account for the year 1946 
which we maintained in the New York Branch Office 

60 for the Upjohn Company for Peoples Drug Stores 
of Washington, D. C. 

Q. Was that sheet abstracted from the regular ledger? 
A. It was removed from the Peoples ledger, from the ledger 
in which Peoples’ account appeared. 

Q. Is that a book regularly maintained in the regular 
course of business? A. Yes. 

• •••••••• 

Q. What relation does this sheet bear to Petitioner’s 
Exhibit No. 9? A. This sheet reflects the posting of the 
charge for the master invoice labeled Exhibit No. 9. 
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Q. Is tliis sheet fairly representative of the customers’ 
ledger sheets? The sheets maintained in the New York 
office relating to the different years? 

THE BOARD: Does it show anything except debits and 
credits? 

MR. ENRIETTO: That and sales. 

THE BOARD: What value is it? 

61 MR. ENRIETTO: The value is, your Honor, that 

it shows the general treatment of the transactions. 
THE BOARD: In other words, when they order some¬ 
thing it is shipped out and charged to the purchaser? 

MR. ENRIETTO: To the purchaser on the date before 
the shipment takes place. 

• •••••••• 


MR. ENRIETTO: First, however, I would like to prove 
that it is fairly representative of all of the sheets. 

• •••••••• 


THE WITNESS: That is representative of all customers’ 
accounts 

By Mr. Enrietto: 

Q. As maintained in the New York Branch Office of the 
Upjohn Company? A. Yes. 

62 Q. Relating to the years ’43 to ’46, inclusive? A. 
Yes. 

(Document previously marked for identification as 
Petitioner’s Exhibit No. 10, was received in evidence.) 

• ••••• ••• 

Q. I hand you a document marked Petitioner’s Exhibit 
11, for identification, and ask you to state what it is, if you 
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know? A. This is the uniform straight bill of lading re¬ 
moved from the files of the New York Branch Office of the 
Upjohn Company for the date of February 12, 1946, as it 
applies to a shipment on certain purchase orders and in¬ 
voices going to Peoples Drug Stores and it is representative 
of the bills of lading used for the years 1943 to 1946, in¬ 
clusive. 

63 Q. Does that apply to all truck shipments from the 
New York Office to customers in Washington, D. C., 
in the years 1943 to 1946, inclusive? A. Bills of lading are 
used for truck shipments only for the years 1943 to 1946, 
inclusive, to Peoples as well as other customers. 

Q. Was the same form used for all customers in Wash¬ 
ington, D. C., truck shipments? A. That is true. 

Q. In the years ’43 to ’46? A. Yes. 

Q. This form, marked Petitioner’s Exhibit 11, is the one 
you are talking about? A. Yes. 

MB. ENBIETTO: I offer it in evidence. 

• • • • • . • • • • 

(Document previously marked for identification Peti¬ 
tioner’s Exhibit No. 11 was received in evidence.) 

*••••••*• 

65 Q. Will you state what exhibit 12 represents? A. 

This represents a purchase order on Peoples Drug 
Stores in Washington, D. C., directed to the Upjohn Com¬ 
pany in New York for the purchase of narcotics. 

It has attached to it the master invoice which we pre¬ 
pared as a result of receiving the official purchase order from 
Peoples Drug Stores. 

Q. Is that the purchase order and invoice selected by 
you from your New York Office fairly representative of the 
former purchase order for narcotics from Peoples Drug 
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Stores, Inc., in the years ’43 to ’46, inclusive, and the form 
of invoice covering shipments on such orders ? A. It is. 


67 (Document previously marked for identification Peti¬ 
tioner’s Exhibit No. 12, was received in evidence.) 


68 Q. The document that has been marked Petitioner’s 
Exhibit 13 for identification, are you familiar with 
thatt A. Yes. 

MB. ENRIETTO: I offer in evidence a representative 
copy of the form of purchase orders and invoices covering 
shipments on orders from sources other than Peoples Ware¬ 
houses in the years 1943 to 1946, inclusive, and charged to 
Peoples. 


MB. CHEATHAM: These orders were from all over the 
United States and charged to Peoples! 

MB. ENRIETTO: No, subsidiaries of Peoples and these 
orders are from subsidiaries of Peoples and from indi¬ 
vidual stores of Peoples as distinguished from warehouse 
orders of Peoples. 

MB. CHEATHAM: Were the goods shipped into the 
District! 

MR. ENRIETTO: Yes. 

THE BOARD: Did Peoples have any subsidiaries in the 
District at that time! 

MR. ENRIETTO: Yes, your Honor, the Graham Com¬ 
pany. 

69 MR. CHEATHAM: Did the Upjohn Company re¬ 
ceive payment in the same account in all of those 
cases, the ones that were billed to Peoples Warehouse and 
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those that were billed to the Peoples Company for sub¬ 
sidiary users? 

THE WITNESS: The remittances for invoices were 
charged to Peoples’ account but shipped to any of their 
subsidiaries—in other words, Peoples paid the bill, and I 
will put it that way. 

70 (Document previously marked for identification, Peti" 
tioner’s Exhibit No. 13, was received in evidence.) 

MR. ENRIETTO: I offer in evidence a document 

71 marked Petitioner’s Exhibit 14 for identification as 
being representative of the form of order and in¬ 
voice in the case of an order originating from salesmen in 
the District of Columbia in the years 1943-1946, inclusive. 

MR. CHEATHAM: Whose salesmen? 

THE WITNESS: The Upjohn Company, sir, working out 
of the New York Branch Office. 

THE BOARD: I judge from Exhibit 1 that when Peoples 
Drug Stores give you an order, sometimes the order was to 
be shipped to their warehouse and sometimes to a particular 
store; is that correct? 

THE WITNESS: That is true. . 

MR. CHEATHAM: May I ask where the original order is 
that belongs with this? 

THE WITNESS: That is the original order. 

THE BOARD: Do you mean Exhbit 14 when you say 
“this”? 

MR. CHEATHAM: Exhibit 14, yes. 

THE WITNESS: That order results from the salesman 
calling upon the customer identified on the order and 
soliciting the order at that location and writing the order 
up in ditto pencil and forwarding it to the Upjohn Company 
via mail 
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You will notice that order is a different color than the 
yellow form. The only difference is the color and the 

72 fact that there are a few printed items on there in 
order to save transfer. Otherwise, the order is identi¬ 
cal to the yellow form and it saves the man using it some 
work and serves as a convenience. 

By Mr. Enrietto: 

Q. When you say “identical,” do you mean the salesman 
inserts the price on the order? A. He does not, insert the 
price. He merely writes in the item and the prices are in¬ 
serted and extended and totaled in the New York Branch 
Office. 

Q. So that Exhibit 14 in the initial stages is an order and 
in the later stages becomes an invoice? A. That is correct. 

»•••••••# 

f 

(Document previously marked for identification Peti¬ 
tioner’s Exhibit No. 14, was received in evidence.) 

*•••••*•* 

Q. In the case of an order originating through salesmen 
in the District of Columbia in the years 1943 to 1946, 

73 were there ever any separate purchase orders? A. 
To the best of my knowledge there were never any 

separate purchase orders. 

Q. In what.column of Exhibit 1 with shipments of this 
kind, that is, originating by salesmen, be reflected? A. 
Column 10. 

*•••••••• 


MR. CHEATHAM: Just a minute. Are there any Peo¬ 
ples sales in column 10 ? 

THE WITNESS: This being a Peoples order, it is in¬ 
cluded in Column No. 6 because this is a group ship- 
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74 ment; this is what we call a group shipment. It was 
shipped to a party by the name of Cross but billed to 

Peoples. 

By Mr. Enrietto: 

Q. In the case of all other orders originated by salesmen 
from customers other than Peoples, where would those be 
listed? A. In column 10. 

• •••••••• 

MR. ENRIETTO: I offer in evidence as Petitioner’s Ex¬ 
hibit 15, a purchase order and invoice which are representa¬ 
tive of the form of purchase orders and invoices which were 
received directly from Peoples individual stores in 

75 the District of Columbia in the years 1943 to 1946, 
inclusive, and which were charged to Peoples ac¬ 
count. 

• •••••••• 

(Document previously marked Petitioner’s Exhibit 
No. 15 for identification was received in evidence.) 

• •••••••• 

Q. In what column in Exhibit 1 were the transactions 
of the type exemplified by Exhibit 15 be included? A. In 
column 6. 

(Document marked Petitioner’s Exhibit No. 16 for 
identification.) 

MR. ENRIETTO: I offer in evidence as Petitioner’s Ex¬ 
hibit 16 an order and invoice and bill of lading as repre¬ 
sentative of orders originating by mail from other than 
Peoples Drug Stores, Inc., in the District of Columbia and 
the invoicing and shipment thereon for the years 1943 to 
1946, inclusive. 

*•*••**•• 
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76 I hand the counsel for respondent, in reply to his 
request, documents which I will have marked as Peti¬ 
tioner’s Exhibit 17,18 and 19, for identification. 

These are offered as being representative of orders re¬ 
ceived by mail so far as Exhibit 17 and 18 are concerned and 
an order procured by a salesman so far as Exhibit 19 is 
concerned, and they show the type of order, invoice, and 
shipment in transactions with customers other than Peoples 
Drug Stores in the years 1943 to 1946, inclusive. 

• •••••••• 


THE BOARD: All of those exhibits, 16 to 19, inclusive, 
will be received in evidence. 

• ••••••*• 

Q. Mr. Ranney, referring to Petitioner’s Exhibit 
77 No. 16, 17, and Petitioner’s Exhibit No. 18, will you 
state in what column transactions of that type would 
be included in your Exhibit 1? A. Exhibits Nos. 16,17, and 
18 are mail orders received from customers other than Peo¬ 
ples in the District of Columbia shipped either by parcel 
post or truck and they are included in column 4. 

Q. In what column would transactions of the type exem¬ 
plified by Petitioner’s Exhibit 19 be reflected in your Ex¬ 
hibit 1? A. The papers under Exhibit 19 would be included 
in column 10, “Sales Solicited from Salesmen from Custo¬ 
mers in the District of Columbia other than Peoples Drug 
Stores.” 

Q. All transactions of that type would be listed in column 
10 of Exhibit 1; is that right? A. That is right. 

Q. I hand you Exhibit 17 and ask you to state whether 
the invoice reflects the method of handling a charge for 
special delivery when requested by the customer? A. The 
customer requested special delivery on his purchase order 
in this case and in this instance the special delivery stamp 
was placed in red upon the master copy, our master copy 
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of the order, and a special delivery charge was added on 
the face of the invoice. 

Q. Was it customary to bill the customer for special 

78 delivery charges? A. It is sometimes. 

Do you mean where requested? 

Q. Where special delivery was requested? A. Yes. 

Q. Is that true throughout the years, and was that true 
throughout the years of 1943 to 1946, inclusive? A. Yes. 

Q. In respect to District of Columbia shipments? A. Yes, 
and all others. 

Q. Have you made any search in the records of the New 
York Office lor claims that might have been filed in connec¬ 
tion with shipments to Peoples Drug Stores, Inc., for the 
years 1943 to 1946, inclusive? A. I have. 

Q. Was that a thorough search? A. It was. 

Q. Did you find any claims? A. We found no claims in 
evidence which we had filed or which Peoples may have 
filed for the years in question. The years 1943 to 1945, in¬ 
clusive, had been destroyed and there were none in evidence 
in the 1946 file. 

THE BOARD: So your search was inconclusive as to the 
years prior to 1946? 

THE WITNESS: As to the years of 1943, 1944, 

79 and 1945 the individual files for Peoples had been de¬ 
stroyed. However, we maintained during those years 

a record of claims filed and in reviewing that we found also 
that no claims had ever been filed for Peoples account. 
THE^OAED: That covered the years ’43, ’44, and ’45 ? 
THE WITNESS: Yes. 

By Mr. Enrietto: 

Q. To your knowledge were any claims ever filed in re¬ 
spect of shipments to Peoples Drug Stores, Inc., in the year 
1943, 1943, to 1946, inclusive? A. No. 

Q. That is relating to shipments made in those years ? A. 
No claims were filed in those years, 1943 to 1946, inclusive. 

• •••••••• 
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80 Q. I hand you a document marked Exhibit 20, for 
identification, and ask you if you will state what that 

is! A. This is a history of claims filed with the New York 
Branch Office of the Upjohn Company that was compiled 
from statistical information available in the New York 
Branch. Some of this work was done under my direction 
and some of the work was done by the different people dele¬ 
gated by me and it applies to the years ’43 to ’46, inclusive. 

Q. Is that a complete compilation of the total of the claims 
filed by the New York Branch in respect of shipments from 
that Branch! A. That represents the total dollar value of 
claims filed regardless of territory out of the New York 
Branch for the years under question. 

THE BOARD: What kind of claims, against the carriers ? 
MR. ENRIETTO: Against carriers, your Honor. 

THE WITNESS: For damage in shipment. 

By Mr. Enrietto: 

Q. Is that record complete to your knowledge? A. To 
the best of my knowledge that is complete. 

Q. Is it possible for you to determine at this stage 

81 how much of these claims relate to the District of 
Columbia as shipments? A. A very, very small por¬ 
tion. My estimation would be less than one per cent. 

Q. Is it possible to make a specific determination of the 
amount? A. No, because for the years of 1943 to 1945, in¬ 
clusive, the supporting papers have been destroyed. 

Q. Can you state from your personal knowledge of the 
records of the Upjohn Company, maintained in the New 
York Branch, what proportion would relate to the District 
of Columbia shipments? A. A very, very small proportion. 

Q. Could you state more specifically? A. Less than one 
per cent 

• •••••••» 

82 (Document previously marked for identification Peti¬ 
tioners Exhibit No. 20, was received in evidence.) - 

• •••••••• 
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83 ME. ENBIETTO: I offer in evidence as Peti¬ 
tioner’s Exhibit No. 21, the claim papers from the files 
of Upjohn Company, dated June 22,1945, which came from 
my files, this claim having been furnished to us some time 
ago by the Upjohn Company. 

I offer these as representative of the claim procedure 
followed by Upjohn Company in making claims against car¬ 
riers in respect of shipments other than to Peoples Drug 
Stores, Inc., in the years 1943 to 1946, inclusive. 


(Document previously marked for identification Peti- * 
tioner’s Exhibit No. 21, was received in evidence.) 


Q. Will you examine Exhibit 21 in evidence and will you 
explain what the fourth sheet of that exhibit represents ? A. 
The fourth sheet of Exhibit 21 represents what we term a 
“Journal Voucher” representing the credit- 


84 Q. Did you finish your answer? A. No. 

The fourth sheet represents the credit to the custo¬ 
mers’ accounts for whom the claim was filed and the charge 
made to the Brooks Transportation Company to evidence 
the filing of the claim against that carrier at the date marked 
on the Journal Voucher. 

Q. In the case of all claims filed against carriers for 
shipments out of New York, sir, was the credit to the 
customer ever in excess of the amount charged to the carrier 
on your record? A. No. 

Q. What was the occasion for the Upjohn Company filing 
claims against the carriers in respect of shipments other 
than to Peoples insofar as there was occasion for such 
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claims in the years 1943 to 1946, inclusive? A. It was done 
as a convenience to the customer. 

• •••••••• 

85 THE WITNESS: Filing the claim was a conveni¬ 
ence to the customer since, for example, in the filing 
of claims for the smaller type of customers they were not 
prepared to file claims as easy as we were since we were the 
ones that initiated the documents as far as the claim is 
concerned. 

For example, if you ship by insured parcel post the 
. customer can’t insure that shipment. Therefore, gentlemen, 
we would have to file a claim. He doesn’t know that it is 
necessarily being insured. 

• •••••••« 

By Mr. Enrietto: 

Q. Were these claims filed upon notice from and at the 
request of customers! A. That is true. 

Q. Was that invariably the case? A. Invariably, yes. 

!•••••••* 


87 Q. Mr. Ranney, in preparing the returns for the 
State of New York were D. C. shipments included as 
sales in New York in the returns filed for the taxation by 
that state for the years 1943 to 1946, inclusive? A. They 
were. 

Q. That is, other than the del credere sales? A. That is 
correct. 

• •••••••• 

CROSS-EXAMINATION 
By Mr. Cheatham: 

Q. Mr. Ranney, when was this edition of Petitioner’s Ex¬ 
hibit No. 3 first produced? A. You mean when was the 
catalog first produced ? 
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Q. In this form? A. I cannot answer that. It was so 
many years ago I was not around when it was first produced, 
in that form. 

• ••••••** 

88 Q. Is it true that the only means you have of tell¬ 
ing what pages were in use at what time is by the 

date, or the fact that they have no date? A. Generally 
speaking, that would be true, but this is the effective date 
of a price change or the addition of a new item at the time 
in the catalog, or the deletion of an old one. However, that 
does not necessarily hold true for the deletion of an 

89 old item for the simple reason that there may be a 
considerable number of different items on a page and 

it would be ridiculous to change the page merely to delete 
the item and subsequently notify thousands of customers. 

Q. In other words, would you say that if a page does not 
bear a specific date on it, such as the one you have described 
that it would be put in that book when it was originally 
issued? A. It is possible; it is possible that it might be 
otherwise. If it is possible for you to obtain a catalog 
whereby if there is a page without a date on it, that page 
may have been issued at any prior date to 1946, let us say, 
but it was put into a catalog when the catalog was made up 
for a particular customer, or a group of customers. 

In other words, these catalogs, as we keep them in the 
branch, are not necessarily all compiled at the time—we 
have to accumulate the catalog. Let us put it that way, in 
order to give it to a customer. This catalog, however, I 
will not say we compiled. 

Q. Directing your attention to the customers of the 
Upjohn Company in the District of Columbia for the years 
in question, did each customer have supplied to him one of 
these? A. Either one of those or one of the specialty 
catalogs. 
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THE BOARD: Referring now to Exhibit No. 4? 

THE WITNESS: Either one of those, or Exhibit 
No. 4. 

90 By Mr. Cheatham: 

Q. Do I understand your answer to mean not only 
the larger purchasers, but even the smaller purchasers? A. 
The smaller purchasers would receive Exhibit No. 4 gen¬ 
erally. Those who purchase small amounts over a period 
of years would receive that. 

Q. To explain that qualification, do you mean that some 
of them did not have any catalog! A. Any account which 
would have a direct customer account was, I would assume, 
to be expected to have either the general catalog or the 
specialty catalog. 

Q. You don’t know, sir? You assume? A. Generally 
speaking, I would be very sure that he had a catalog, judg¬ 
ing from the number of requests and catalogs we mail out 
each year which runs into several thousand. 

Q. As to Petition’s Exhibit No. 4, it bears the date of 
January 1, 194o. I assume there was one issued prior to 
that similar in substance? A. Exhibit No. 4, which is a 
catalog of special products, and I call your particular atten- 

ton to the fact that it is for special products- 

THE BOARD: What is a special product? 

THE WITNESS: These are products manufactured 
under our trade name. They are our specialty prod- 

91 ucts, copyrighted and patented by the Upjohn Com¬ 
pany and are not competitive pharmaceuticals. This 

catalog could be printed each year. 

By Mr. Cheatham: 

Q. Would you say that it was printed each year? A. 
I would say that this catalog was printed each year to show 
revisions. This is to us a supplementary or an interim 
catalog to prevent us from making complete revisions in the 
general catalog, and to supply small accounts where they 
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buy, particularly, where they buy specialty products. It is 
expensive to submit- 

Q. Then, Mr. Ranney, is it not true that this catalog 
is representative only of the year 1945? A. That particu¬ 
lar one is representative of the year 1945. 

92 Q. Was the catalog represented by Petitioner’s 
Exhibit No. 4 revised at any time during any of the 

four years? A. I would say that it was. 

Q. With reference to Petitioner’s Exhibit No. 5, did you 
execute any of the contracts that you have referred to which 
resemble those forms which were executed between Upjohn 
and District Purchasers? A. During the years 1943- 

Q. Would you like for me to cut it down to 1943 if it is too 
hard for you to answer for any of the four years? A. I did 
not execute any of the contracts during the years 1943 to 
1946, inclusive.. 

Q. How many years do you retain executed contracts 
under your general custom before you destroy them after 
they had been superseded, or have expired? A. Generally 
our retention of records program as prescribed by our home 
office in Kalamazoo tells us to retain three years in addition 
to the current year. 

Q. Well now, I don’t think you have quite answered me. 
How long do you retain them, not how long does the 

93 home office direct you to retain them. A. With the 
possible exception where one contract might be super¬ 
seded by another with an old contract, attached to a newer 
one, we would destroy any contracts or any papers and files 
falling under that three-year classification, and destroy 
anvthing beyond, speaking currently, 1946. 

THE BOARD: But if the person continues to be a custo¬ 
mer, you would attach the old contract to the new contract 
and not destroy it; is that right? 
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THE WITNESS: It is very possible that if- 

THE BOARD: Don’t tell us it is possible. What was 
done ? Didn’t you have a consistent practice ? 

THE WITNESS: Generally speaking, barring any pos¬ 
sibility of errors in filing, we would attach the contract for 
an antedated year to a current contract. 

By Mr. Cheatham: 

Q. Is it your contention that some forms, that is, some 
copies of each one of these forms were used in the District 
of Columbia in the years in question? A. I would say that 
a form similar to this one would have been used in the Dis¬ 
trict of Columbia and the years under question, 1943 to 
1946, inclusive. 

Q. Similar to each one of these ? A. That is correct. 
94 Q. Can you indicate which types of these forms 
were signed by what type of customer, that is, to 

your own knowledge, not because a customer- A. Are 

you speaking about the District of Columbia, particularly, 
or generally? 

Q. Speaking only as to the District of Columbia. A. Yes, 
I cannot identify a particular customer on some of them. 
However, I can in general, tell you that any customer, for 
example, any doctor eligible for a D-l contract, as it is re¬ 
ferred to here, who purchased an amount of $100 in merch¬ 
andise, net, would be eligible for that contract in the Dis¬ 
trict of Columbia. It would be unusual if he were not signed 
to that contract. 

Any doctor who agrees to purchase $100 worth of merch¬ 
andise would be on a D-l contract. 

Q. Does a doctor such as you have described write in and 
seek a contract? A. That is possible. However, the gen¬ 
eral rule is for our representative to offer him a contract in 
order to give him the opportunity of participating in addi¬ 
tional discounts. 

Q. Then, does he submit it to the agent or to the home 
company direct? 

• ••••••** 
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95 A. Generally onr representative will approach the 
doctor or the druggist, whichever one is involved, and 
offer him the contract. The contract, the orginal, will be 
signed by the customer, returned to the representative who 
also signs it, and he returns it to our branch office for ac¬ 
ceptance. 

We, in turn signed and retained the original. The other 
copy is signed and returned to the customer. 


Q. To your knowledge, who executed a contract such as 
that in the District! 

THE BOARD: That does not mean anything. 

By Mr. Cheatham: 

Q. I mean Form D-5! A. Do you want a particular in¬ 
dividual! 

Q. If you can name one. A. I can’t name any particular 
individual because there are thousands of customers. This 
would be executed by any doctor who would agree to pur¬ 
chase not less than $500 of our merchandise, net, on an an¬ 
nual basis in order to participate in additional discount at 
the end of any given contract year. 

96 Q. As to Form M-3, can you, of your own knowledge 
explain any particular customer, or customers in the 
District who signed or entered into a contract on that form 
during any of the years in question! A. Agreement Form 
M-3 would generally be offered- 


THE WITNESS: All right. The way I was going to 
answer him originally was the way I started. 

The type of customer who would sign this contract would 
be an institution or a hospital, because it is a special agree¬ 
ment. 








Q. As to S-l, will you do the same tiling! A. An agree¬ 
ment Form S-l would generally he offered to- ; 

i*i \: •• . • • 

• •••• •••• 

• * .a 

97 THE WITNESS: Hospitals and institutions. 

By Mr. Cheatham: 

Q. As to Form IS-1 which appears in the lower left-hand 
corner, what about that ! A. Hospitals and institutions. 

Q. As to Form G-30, the same question? A. Large dis¬ 
tributors. 

THE BOARD: Wholesale to jobbers? 

THE WITNESS: Wholesale to jobbers and other retail 
drugstores. 

THE BOARD: Large retail druggists like Whelans? 
THE WITNESS: I would doubt that it would be Whelans. 
THE BOARD: I said like Whelans. 

THE WITNESS: No, Whelans was not on G-30. 

THE BOARD: What do you call a large distributor? 
THE WITNESS: Such as Peoples and according to our 
contract distributors who will sell to other independent 
drugstores or stores of their chain or control, or perhaps 
even hospitals and institutions. 

Bv Mr. Cheatham: 

* *• T * 

Q. Referring, for the moment, to your Exhibit No. 6, that 
is the Peoples contract Form G-30 (r). 

You have just said this is the one used by Peoples. 

98 That is, referring to G-30. A. That is correct. At¬ 
tached to G-30 (R) here is Form G-30 dated in 

December 1936, which was effective up to July 1, 1944, at 
which time Form G-30 was revised. The “R” indicates a 
revision in the contract which affects only the qualifying 
amounts in the contract to entitle them to an additional 

♦ t t k , 

discount. 



Q. Was that in effect through the year 19*46? A. Yes. 
Q. Was there any other contract specifically with Peoples 
Drug Stores for any of the years in question, other than 
those two? A. Not to the best of my knowledge. 

Q. Can you name specifically any large distributors, 
other than Peoples who entered into the contract' on Form 
G-30 in any of the years m question? A. In Washington, 
DC.? : 

Q. Yes. A. No. , 

99 THE BOARD: You mean there were not’ any, or 
, you don’t know of any ? 

THE WITNESS: There were not any in Washington, 
D.C. 


102 Q. Mr. Ranney, I show you Petitioner’s Exhibit 
No. 7 referring you to the last page, the term “f.o.b. 
Washington.” 

• To your knowledge did the Upjohn Company.ever affirma¬ 
tively object to that statement in any way? A. No, we have 
never objected to it 

Q. Petitioner’s Exhibit No. 8, would your answer be the 
same in regard to that ? I now show it to you so that you 
can see what the Exhibit is. A. We would not object to 
that 

* * 4 • . * «»••».« | • •. j . 

Q. In other words, you .did not object to this, that is what 
I am trying to ask you. A. We did not object to it We 
ignored it 


103 .. By Mr. Cheatham: . 

v Q. Are all of the sales in column No. 6, Peti¬ 
tioner’s Exhibit No. 1, billed to Peoples Drug Stores? A. 
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They are billed to their Peoples Drag Stores, Inc., as we 
know it as the home address. 

Q. Are they billed under the contracts- 

TEE BOARD: I don’t understand that answer. 

THE WITNESS: May I go into a little to explain it? 

THE BOARD: I insist on it. 

THE WITNESS: Peoples Drag Stores have other 
104 stores located both within and without the District 
of Columbia, therefore, we ship—we have what we 
call second party shipments. The merchandise would be 
shipped to stores located either within or without the Dis¬ 
trict of Columbia, but billed direct to the home office store 
in Washington, D. C. 

Column No. 6 includes the billing and shipments to Peo¬ 
ples Drag Stores as distinguished from warehouse orders. 
The warehouse orders are all under Column No. 5. Column 
No. 6 represents all other Peoples orders. 


105 By Mr. Cheatham: 

• •••••••• 


Q. Were all of those goods, still talking about the same 
individual drugstore orders of the drugstores owned by 
Peoples, shipped under the contract represented by 
106 Petitioner’s Exhibit No. 6? A. They were shipped 
under this contract, that is correct. 


108 THE BOARD: Everything in Exhibit No. i repre¬ 
sents goods delivered in D. C. area. 

THE WITNESS: That is correct, with the exception of 
the explanatorv column here, Drop Shipments Outside the 
District of Columbia. 
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By Mr. Cheatham: 

Q. Do the Upjohn Company defray postage or freight or 
transportation on all of the shipments made to the District 
of Columbia? A. The Upjohn Company defrays the cost of 
shipping to the District of Columbia and everywhere else. 

Q. Speaking of the years in question? A. Correct. 

Q. On all shipments? A. That is correct. 

Q. To all people? 

THE BOARD: That goes for mail, express, freight and 
truck? 

THE WITNESS: Assuming that they meet with 
109 the qualifications of the contract 
By Mr. Cheatham: 

Q. Assuming what, sir? A. That they meet the quali¬ 
fications of the contract 

Q. In other words, if the contract stated purchases of $25 
or more will be prepaid, if the order is less than $25, then, 
does the individual have to pay? A. Not necessarily. That 
would be governed by the locality. 

Q. Speaking of Washington, D. C.? A. Generally speak¬ 
ing, no. 

Q. You mean the individual does not pay? A. Gener¬ 
ally, no. 

Q. Would you say than- 

THE BOARD: Wait a minute. I don’t understand your 
answer. In answer to my question you said you paid the 
transportation if the customer qualifies under the contract. 

THE WITNESS: I have to say that, sir, because it de¬ 
pends upon the locality. 

THE BOARD: We are talking about the District. 

THE WITNESS: In the District we would prepay almost 
everything. 

THE BOARD: Whether they qualified or not? 



THE WITNESS: Yes. 
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• • • • • i • • • 

• * v 

111 Q. As to the goods shipped to the Peoples Ware¬ 
house, is that all shipped by truck? A. It is. 

Q. Speaking of the years, 1943, 1944, 1945, and 1946? 
A. Yes. 1 V 1 . , i 

Q. How is the goods shipped to the Peoples individual 
drugstores located in the District of Columbia? 

• #••••#•• 

r .. 

THE WITNESS: In 1943 to 1946 it was dependent upon 
the size of the order as to the method of shipment. It 
would depend upon the weight. 

By Mr. Cheatham: , , . 

Q. How would you distinguish as to how you determine 
which way you sent it? A. Parcel Post regulations will 
not permit you to ship anything over 70 pounds by parcel 
post at that time. Thus we did that conservatively. Any¬ 
thing over 60 pounds would go by truck. Express depends 
upon the rate because express was admittedly an expen¬ 
sive method of shipment and we usually try to ship it the 
cheapest way according to the policy stated in the catalog. 
Q. The Upjohn Company made all of, the arrangements, 
did it not, for the various ways goods were shipped 

112 to the District? A. In the absence of any special 
request from a customer, we did. 

Q. Do you recall during the years in question, any special 
request made? A. I don’t recall any special request, but I 
would be very surprised if there were none. 

THE BOARD: Naturally, if the customer were in a hurry, 
they would say, “ship it by express,” would they not? 
THE WITNESS: That is correct, or special delivery. 
THE BOARD : Special delivery mail? 

THE WITNESS: Yes. 

By Mr. Cheatham:- . , 

Q. As to the special delivery, what percent in dollars 
would you say of the goods were shipped by special de- 


livery or would it be negligible? A. It would be negligible. 

Q. Did the Upjohn Company ever employ a contract 
carrier to ship to the District customers? A. Did you say: 
Did we ever employ a contract carrier? 

Q. Yes. A. We have never, in the years under question, 
employed any contract carrier. 

THE BOARD: You don’t employ a contract carrier. 

Did you avail yourself of the services of a contract car¬ 
rier? ■- 

113 THE WITNESS: That is different. There is still 
a difference there, I think, because the only type of 

carrier we use is a common carrier, operating on a tariff 
basis under ICC Regulations. 

THE BOARD: Well, the contract carriers operate under 
ICCReguations too. 

THE WITNESS: That is true, but a contract carrier can 
be quite a bit different. 

THE BOARD: When you ship by truck, you ship only by 
common carrier ; is that correct? 

THE WITNESS: That is right. We had no contract 
with a contract carrier. : 

THE BOARD: You had no facilities of your own for 
out-of-town shipments, did you? 

THE WITNESS: None at all. 

*•**••••# 

114 Q. Did you see, from time to time, the majority of 
these orders in the years in question that came from 

the Graham Remedy Company? 

*•*#••••# 

115 THE WITNESS: No. 

By Mr. Cheatham: 

Q. Do you know whether the majority of them had any 
designation as to f.o.b. Washington, on them? A. Yes. 
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THE WITNESS: Yes. 

fc 

111 Q. As to the goods shipped to the Peoples Ware¬ 
house, is that all shipped by truck! A. It is. 

Q. Speaking of the years, 1943, 1944, 1945, and 1946? 
A. Yes. .■ • >■ >. . / 

Q. How is the goods shipped to the Peoples individual 
drugstores located in the District of Columbia? 

THE WITNESS: In 1943 to 1946 it was dependent upon 
the size of the order as to the method of shipment. It 
would depend upon the weight. 

By Mr. Cheatham: . 

Q. How would you distinguish as to how you determine 
which way you sent it? A. Parcel Post regulations will 
not permit you to ship anything over 70 pounds by parcel 
post at that time. Thus we did that conservatively. Any¬ 
thing over 60 pounds would go by truck. Express depends 
upon the rate because express was admittedly an expen¬ 
sive method of shipment and we usually try to ship it the 
cheapest way according to the policy stated in the catalog. 

Q. The Upjohn Company made all of, the arrangements, 
did it not, for the various ways goods were shipped 

112 to the District? A,. In the absence of any special 
request from a customer, we did. 

Q. Do you recall during the years in question, any special 
request made? A. I don’t recall any special request, but I 
would be very surprised if there were none. 

THE BOARD: Naturally, if the customer were in a hurry, 
they would say, “ship it by express,” would they not? 

THE WITNESS: That is correct, or special delivery. 

THE BOARD: Special delivery mail? 

THE WITNESS: Yes. 

By Mr. Cheatham: , . 

Q. As to the special delivery, what percent in dollars 
would you say of the goods were shipped by special de- 
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livery or would it be negligible? A. It would be negligible. 

Q. Did the Upjohn Company ever employ a contract 
carrier to ship to the District customers? A. Did you say: 
Did we ever employ a contract carrier? 

Q. Yes. A. We have never, in the years under question, 
employed any contract carrier. 

THE BOARD: You don’t employ a contract carrier. 

Did you avail yourself of the services of a contract car¬ 
rier? 

113 THE WITNESS: That is different. There is still 
a difference there, I think, because the only type of 

carrier we use is a common carrier, operating on a tariff 
basis under ICC Regulations. 

THE BOARD: Well, the contract carriers operate under 
ICC Reguations too. 

THE WITNESS: That is true, but a contract carrier can 
be quite a bit different. 

THE BOARD: When you ship by truck, you ship only by 
common carrier ; is that correct? 

THE WITNESS: That is right. We had no contract 
with a contract carrier. 

THE BOARD: You had no facilities of your own for 
out-of-town shipments, did you? 

THE WITNESS: None at all. 

*##•••#•• 

114 Q. Did you see, from time to time, the majority of 
these orders in the years in question that came from 

the Graham Remedy Company? 

115 THE WITNESS: No. 

By Mr. Cheatham: 

Q. Do you know whether the majority of them had any 
designation as to f.o.b. Washington, on them? A. Yes. 

• •. •, • . • • • • • 
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Q. On those that you saw, did you ever see an f.o.b. 
Washington, on any of Graham’s! A. On any that I saw 
from Graham Remedy Co., I never saw an f.o.b. Wash¬ 
ington on them. 

Q. And as to the majority, you do not know, sir, is that 
right? A. That is right. 

Q. Would you have any rough idea as to how many you 
did see of this particular type from the Graham Company 
in proportion, not in numbers. 

116 THE BOARD: You mean specifically from 
Graham! 

MR. CHEATHAM: From Graham. 

THE BOARD: That is clear enough. 

THE WITNESS: I can safely say I have seen ten per 
cent of them. 

By Mr. Cheatham 

Q. As to Petitioner’s Exhibit No. 15, is that a bill from 
an individual drugstore owned and operated by the Peoples 
Company, located in the District? A. That is an order 
from Peoples Drugstore within the District. 

Q. Can you tell from that whether the goods subject to 
that order were directed by your companies through the 
Peoples Warehouse, or to the store individually? A. These 
were directed to J. L. Anderson, Manager of the Washing¬ 
ton, D. C. address. 

Q. You mean the goods? A. That is right. The mer 
chandise was shipped to Mr. J. L. Anderson, Manager of 
Store No. 14 at 1044 Connecticut Avenue, Washington, 
D. C. 

Q. In proportion to the number of such orders received 
from all individual drugstores not counting through the 
warehouse, how many of those in the four years in question 
did you see? A. I believe I can safely say I see at 

117 least ten percent of these, too. 

Q. Did any of those that you saw ever have f.o.b. 
Washington on them? A. No, they did not. 
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Q. Was the bill for each shipment to the Graham Com¬ 
pany billed directly to Peoples Inc.? A. Yes. 

Q. And likewise for all the individual stores? A. That 
is correct. 

Q. And ordered around the warehouse? A. That is 
correct. 

Q. The contract identified as Petitioner’s Exhibit No. 6 
also covers all of the sales to the Graham Company, does it 
not, Sir ? A. It covers, yes. 

Q. That is, the terms of that contract? A. Yes. 

Q. Referring to Petitioner’s Exhibit No. 14, is Dr. A. S. 
Cross a druggist or a physician? A. Dr. A. S. Cross is a 
physician. 

Q. Is he connected in some way with Peoples? A. I don’t 
know. 

Q. Do any doctors order direct and as a result of such 
orders the Upjohn Company ships on an invoice 
118 billed to Peoples? A. It is possible. As a matter of 
fact, it happens. 

Q. Would you say this is that type? A. I would say that 
Dr. Cross had an arrangement with Peoples Drugstore 
whereby we would ship direct to the Doctor and bill the 
store. 

Q. Were those sales such as you have discussed under 
petitioner’s Exhibit No. 14 concerning Dr. Cross subject 
to the Peoples contract identified as Petitioner’s Exhibit 
No. 6? A. Were they shipped under this contract? 

Q. Yes. A. Yes. 

Q. Any others in that same category also ? A. That is 
correct. 

MR. ENRIETTO: Petitioner offers an addition to Peti¬ 
tioner’s Exhibit No. 15 now in evidence a form of order 
from People’s Drugstores being an order from an indi¬ 
vidual store to Upjohn Company, with the accompanying 
invoice from Upjohn Company, and bill of lading repre¬ 
senting shipment on that order as representative of trans- 
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actions from individual stores addressed to TJpjoIm in the 
years 1943 to 1946, inclusive. 

• •••••••• 

By Mr. Cheatham: 

Q. Directing your attention to Petitioner’s Exhibit 
119 No. 16 and as to the postal card attached as a part 
of it which represents an order, can you tell from 
the file if the orderer thereon has either one of the catalogs 
indicated here as Petitioner’s Exhibit No. 3 or No. 4? 
A. Well, I could not testify that any customer had any 
catalog without going into his store, but my belief would 
be that an order for a customer to be on a K-l contract, 
which is indicated by the plate, but he would have a cata¬ 
log. 

«•••••••• 


Q. Did the Upjohn Company in the years involved, send 
every person or company who entered into a new con¬ 
tract, or had a contract existing during one of those four 
years, a copy of one or the other of those catalogs? A. If 
stocks of the catalog permitted, he was sent one. 

THE BOARD: If what? 

THE WITNESS: If stocks permitted, he was sent one. 

THE BOARD: Did you customarily have enough cata¬ 
logs for that purpose? 

THE WITNESS: Customarily, yes. During the 
120 war years sometimes they were pretty short. 

By Mr. Cheatham: 

Q. From 1943 to 1946, do you mean? A. Yes. 

Q. Mr. Ranney, referring to Petitioner’s Exhibit No. 18, 
do you know what form Gilman Drugstore used for the 
contract between it and the Upjohn Company? A. Yes. 

Q. Which? A. K-l. 
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Q. For the years in question? A. The years iii question. 

Q. Directing your question to Petitioner’s Exhibit No. 
20, from what data did you obtain the amounts claimed 
from carriers in each of the years in question? A. From 
historical data, the years 1943,1944 and 1945 which we had 
maintained currently during those years at the time claims 
were filed. 

Q. When you say “historical data,” would you say that 
that was a duplication of the original files. A. No, I would 
not say that 

Q. What did the historical data represent with respect 
to the original files that were thrown out? A. This repre¬ 
sented a summary of the claims filed during any given 
year. 

121 Q. Was that summary broken down into specific 
geographic localities for each year? A. No, how¬ 
ever, the summary was a list of claims filed, and indicated 
the carrier and the customer involved. But it was not 
broken down by any geographical location. 

Q. In other words, would you say that for each file of 
correspondence between the Upjohn Company and the 
carrier for the whole year it was put on this list by name 
and address, this historical list ? A. By name and address 
of whom? 

Q. By name and address and amount of the damaged or 
claimed goods of the purchaser that the goods were shipped 
to and damaged, lost, destroyed, for which you made claim 
to the carrier? A. That is correct. 

Q. How many names would you say that list had on it 
throughout the United States, roughly? A. I can’t answer 
that for the simple reason— 

• ••••#*•• 

Q. Did you make up the statistics represented on Peti¬ 
tioner’s Exhibit No. 20? A. That was prepared at my 
direction. 
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Q. Do you know how it was prepared? A. I 

122 do. 

123 THE BOARD: Mr. Ranney, not confining yourself 
to the District, but referring to Exhibit 20, can you 

tell us how many claims were filed by the Upjohn Company 
in 1943! 

THE WITNESS: No. 

THE BOARD: Can you tell us how many such claims 
were filed in 1944? 

THE WITNESS: No. 

THE BOARD: 1945? 

THE WITNESS: No. 

THE BOARD: 1946? 

THE WITNESS: No. 

THE BOARD: Can you tell how many such claims in 
respect to shippers for the District of Columbia? That is, 
in any of those years? 

THE WITNESS: Yes. 

124 THE BOARD: Which years? 

THE WITNESS: 1946. 

THE BOARD: How many? 

THE WITNESS: Approximately 3. 

THE BOARD: And how about the other years? 

THE WITNESS: None. 

THE BOARD: You mean you do not know? 

THE WITNESS: I don’t know. 

Ey Mr. Cheatham: 

Q. Do you know the names of any of the three? A. No, 
no; I have not attempted to learn the names. 

Q. Do you know the classification of contracts that they 
operate under or did operate under? A. Not without ref¬ 
erence to the invoice. 

Q. Is it among our exhibits here? A. Not to my knowl¬ 
edge. 
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Q. Do you know whether any claims for lost or damaged 
or destroyed goods were ever filed by any D. C. customers, 
other than Peoples Drugstore during 1943 tol946, inclusive? 
A. I do not know. 

Q. Did Upjohn have any insurance on any of the mer¬ 
chandise that it shipped to the District of Columbia to 
cover it while it was in shipment? A. Did Upjohn have 
any insurance; is that the way I understood the ques¬ 
tion? 

125 Q. On any of the merchandise to cover it against 
damage, destruction, and loss while it was in transit 

from New York to the District of Columbia? A. If it was 
shipped by truck, we had a legitimate claim against the 
trucking company. 

By Mr. Cheatham: 

Q. Mr. Ranney, directing your attention to Petitioner’s 
Exhibit No. 21, and a pink paper contained therein, would 
you say that this allows credit to the customer for whom 
you make the claim prior to the time that you collected the 
amount of the claim from the carrier? A. That allows 
credit to the customer, prior to the time that the 

126 amount is collected. 

• •••••••• 

REDIRECT EXAMINATION 
By Mr. Enrietto: 

♦ ••*#*••• 

Q. Were the sheets in the catalog, Exhibits Nos. 3 and 
4, which were identified as Nos. 37, 38 and 39 in Roman 
Numerals and which were in Exhibit No. 3, and the sheet 
in the catalog marked III in Exhibit 4 changed, at any 

127 time, in the years 1943 to 1946, inclusive, to your 
knowledge? A. No, sir. . 
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THE BOARD: I don’t know what that phrase “to your 
knowledge” means. You mean there might have been, but 
he does not know about it? Or he knows there was not? 

THE WITNESS: I know there was no change. 

By Mr. Enrietto: 

Q. Will you state with respect to Petitioner’s Exhibit 
No. 5 the type of customer in the District of Columbia who 
executed a service agreement Form A-7 ? A. Service agree¬ 
ment Form A-7— 

Q. In the years 1943 to 1946, inclusive? A. —would be 
executed by a drugstore agreeing to purchase $750 worth 
of merchandise in the year, net, in order to participate 
under additional discounts. 

Q. Referring to Form K-l, state what type of customer 
in the District of Columbia in the years 1943 to 1946, in¬ 
clusive, executed that type of contract? A. Form A-l will 
be offered to druggists. 

Q. Answer the question, please? A. To drugstores pur¬ 
chasing $100 or more net, would qualify for additional 
discounts. 

Q. Would they execute Form K-l? 

THE BOARD: Just answer the question, please. 

By Mr. Enrietto: 

128 Q. What type of customer used Form K-l? A. 

Druggists. 

Q. What type of druggist, retailer or wholesaler? A. 
Formerly retail druggists. 

Q. Form G-l, the similar question? A. General trade, 
druggists. 

THE BOARD: You mean retail druggist? 

THE WITNESS: Retail druggists. 

By Mr. Enrietto: 

Q. Form M-l ? A. Hospitals and institutions. 

Q. What is the general distinction between Form M-l 
and the other forms? A. Form M-l is a special contract 
for a special product. 
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Q. Form M-2, similar question? A. It is a contract for 
a special product but in different quantities. 

Q. What type of customer would execute Form M-2? 
A. Hospitals and institutions. 

Q. Form IS-2-1/2, appearing in the left-hand corner, 
bottom. What type of customer executed that type of con¬ 
tract in the years 1943 to 1946, inclusive? A. Normally 
hospitals and institutions. 

. Q. What distinguishes this type of contract gen- 

129 erally from the preceding form? A. This is another 
contract for a particular product. 

THE BOARD: WThy did you have two contracts for a 
particular product? 

THE WITNESS: Because one covers Mercresin and the 
other covers an infusion solution. 

By Mr. Enrietto: 

Q. Form RI appearing in tbe lower left-hand corner, same 
question? A. Hospitals and institutions. 

Q. W’hat distinguishes that type from preceding forms, 
generally? A. Only that it is a larger quantity, infusion 
solution. 

Q. Form IS-g, same question? A. Hospitals and insti¬ 
tutions, generally. 

Q. WTiat distinguishes it from the preceding forms? 
A. This is the smaller purchasers of the same type of prod¬ 
uct. 

Q. By same type you mean? A. Infusion solution. 

Q. Of the notation “f.o.b. Washington,’* appearing on 
orders of the type in Exhibit No. 7, what did that convey 
to your understanding? 

MR. CHEATHAM: I object. He has testified already 
that he did not really have much to do with those. 

130 He only saw a small amount of them. 

MR. ENRIETTO: If he saw them at all he is 
qualified to answer. 



70 


MR. CHEATHAM: I think the instrument speaks for 
itself. 

MR. ENRIETTO: It is his interpretation of the notation. 

THE BOARD: I am not aware of this witness having 
anything to do with the making of policy for the Company. 

MR. ENRIETTO: He was an assistant branch manager 
in New York from which all this was shipped. 

THE BOARD: Let him answer, but I am very doubtful 
about its relevance. 

Answer the question. 

THE WITNESS: “f.o.b. Washington,” appearing on 
Exhibit 7 meant absolutely nothing to us. 

By Mr. Enrietto: 

Q. What was your occasion for prepayment of shipping 
charges to customers in the District of Columbia in the 
years 1943 to 1946, inclusive? 

THE BOARD: I don’t know what you mean by “What 
was your occasion.” What they did? Or why they did it? 

MR. ENRIETTO: Yes, I want him to say so. 

THE BOARD: It was a policy. 

MR. ENRIETTO: That is a matter of evidence. 
131 We have to have it in the record. 

MR. CHEATHAM: If your Honor please, the 
contract, for instance, between the Peoples Drugstore Com¬ 
pany and the Upjohn Company says that this is to be done. 

THE BOARD: We are wasting more time discussing it 
than if we were to let him answer it. 

THE WITNESS: To meet competition. For us to equal¬ 
ize selling opportunity. 

By Mr. Enrietto: 

Q. Did the terms “f.o.b. Washington” appearing on Ex¬ 
hibit 7, at any time, convey to your mind that you were 
expected to guarantee delivery of goods to Washington? 
A. No. 

Q. Did those terms- 
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MR. CHEATHAM: I object to that, too, your Honor. 

THE BOARD: That will all be taken subject to exception 
and subject to my thought on it. 

By Mr. Enrietto: 

Q. Did those terms “f.o.b. Washington” appearing on 
Exhibit No. 7 convey to your mind that Upjohn Company 
should not invoice the goods until delivery had been com¬ 
pleted in Washington? A. No. 

Q. Was shipment, buying, payment or any other matter 
incident to delivery to Peoples Drugstore varied, de- 
132 pending on whether a notation appeared or did not 
appear on purchase orders in the years 1943 to 1946, 
inclusive of this type? A. No. 

Q. Did any of your D. C. customers, other than Peoples 
ever place a similar notation on their purchase orders in the 
years 1943 to 1946, inclusive? 

MR. CHEATHAM: He has answered that, sir. 

MR. ENRIETTO: I would like to have it clear. 

THE BOARD: Let him answer. 

THE WITNESS: No. 

MR. CHEATHAM: My objection to the other questions 
stands. 

THE BOARD: I understand. 

By Mr. Enrietto: 

Q. At what point of time were invoices mailed to Peoples 
Drugstore with reference to the shipment of the goods 
covered by them in the years 1943 to 1946, inclusive? A. 
Usually the invoice was mailed the same day or the day 
prior to shipment. 

THE BOARD: But not until the stuff had been packed 
and was ready for the shipment? 

THE WITNESS: It may have been mailed before it was 
even packed. 

THE BOARD: After you knew the stuff was available? 

THE WITNESS: That is right. 
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133 By Mr. Enrietto: 

Q. On Petitioner’s Exhibit No. 9 will you identify 
what the term “date of order” with the figures 2/8/46 re¬ 
fers to? A. 2/8/46 refers to the date on which we received 
the order? 

Q. Where is that date of receipt indicated on that invoice? 
A. In the upper right-hand corner. 

Q. Where is the date of receipt indicated on the purchase 
order? 

**••••••• 


A. Exhibit No. 8, date of receipt appears on the back 
where the mail stamp is. 

Q. Invoice, Exhibit No. 9, has a notation “Shipped Feb¬ 
ruary 12,1946,” on its face. Will you explain your system 
for invoicing the goods, briefly? 

MR. CHEATHAM: As to the years in question? 

MR. ENRIETTO: Yes, 1943 to 1946, inclusive. 

THE WITNESS: Briefly, this invoice, this.master 
134 copy of an invoice, is made from the original purchase 
order. 

On Peoples orders, on orders of the size of Peoples and 
on Peoples orders specifically, the order is set aside as 
merchandise from the original copy of the purchase order. 
The purchase order is noted according to short items or 
items out of stock. Then, it goes to our transfer department 
and is transferred in ditto ink to this master ditto copy. 

Then, the prices are put on and extended and totalled 
by the Pricing Department. 

Then, it is passed to a ditto machine operator whereby 
a minimum number of five copies of the order is run by the 
ditto transcription, ditto transfer. 

By Mr. Enrietto: 
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Q. You mean invoice? A. One copy of which is immedi¬ 
ately mailed, and by “immediately” I mean that date, to 
Peoples Drugstore. 

Q. What does the store, on the upper right-hand corner, 
indicate? A. That means this order was removed from file 
and that is our method of internal control to be sure that it 
gets back to files and it has been removed. 

Q. What does “M.O.” under “salesmen” refer to? A. 
That means Mail Order. 

Q. You mean the original of the order? A. “M.O.” 
means Mail Order. That indicates we received volun- 

135 tarily from the customer some form of order. 

• •••••••• 

Q. You are talking about a particular shipment. I want 
to know your practice in posting invoices on the ledger for 
shipments to the District of Columbia apart from this par¬ 
ticular order? A. As soon as possible, the same day or the 
day following. 

136 Q. How long were settlements of invoices made 
by Peoples Drugstore in the year 1943 to 1946, in¬ 
clusive? 

THE BOARD: I think that is wholly irregular. 

MR. ENRIETTO: It shows the completion of payment, 
your Honor. That is the payment does not necessarily come, 
particularly on receipt. They recognize the invoice and paid 
it periodically. It is to complete the record. 

THE BOARD: I do not think it is material. 

No matter when Peoples got the bill, I am sure they did 
not pay it until they had the merchandise. 

MR. ENRIETTO: That is the point I want to bring out. 
It has nothing to do with receipt or delivery of the merchan¬ 
dise. 
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THE BOARD: Do you tliink they paid before they got it? 
MR. ENRIETTO: They pay monthly regardless of 
whether the merchandise has been received or not. 

THE BOARD: I do not believe it. Ask a question, 
please. 

THE WITNESS: Once each month according to the 
terms of the invoice. 

137 By Mr. Enrietto: 

Q. As of what date of the month? A. Usually 
on or about the 15th. 

THE BOARD: Do you mean they pay for merchandise 
whether they got it or not? 

THE WITNESS: They paid by statement. 

THE BOARD: Will you answer my question, please? 
Did they pay for merchandise before they got it? 

THE WITNESS: Yes, I can say that. 

By Mr. Enrietto: 

Q. Can you state, referring to Petitioner’s Exhibit No. 1, 
the proportion in percentages of the shipments, covered by 
Column No. 4, Column No. 6 and Column No. 10 that were 
represented to your knowledge, by truck shipments, by 
parcel post shipment, and by express? A. Truck ship¬ 
ments would involve not less than 80 percent of the orders. 
Express shipments would involve approximately three- 
fifths of the balance, and the remainder would be parcel post. 

Q. Was there ever any discussion or correspondence be¬ 
tween Upjohn Company and Peoples concerning the f.o.b. 
notation on your purchase orders in the years 1943 to 1946, 
inclusive? A. None that I know of. 

Q. Was any effort made by Upjohn Company at 

138 any time to divert or reconsign any shipment of 
goods made to Peoples Drugstores, Inc., in the years 

1943 to 1946, inclusive? A. No. 

Q. Were the goods shipped to Peoples Drugstores in 
the years 1943 to 1946, inclusive, ever registered or declared 
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to be, or represented to be the goods of Upjohn Company 
after delivery to the carrier in New York? 

• *###•••• 


THE WITNESS: The answer to that question is: no. 

• ••••*••• 

139 Q. Did you carry, in the New York Office, any 
record of goods in transit in the years 1943 to 1946, 
inclusive, that would relate to goods in transit to the Dis¬ 
trict of Columbia? A. No. 


Q. I now hand you document which has been marked 

140 Petitioner’s Exhibit No. 22 and ask you if that is the 
form which you refer to? Is this the form repre¬ 
sentative of the monthly form used in the years 1943 to 
1946, inclusive, for reporting sales of narcotics by the Up¬ 
john Company to the Federal Government! A. It is. 

Q. What were sales of narcotics listed on this form in 
the years 1943 to 1946, inclusive ? A. Daily. 

Q. With reference to the point of shipment, when were 
they listed on this form, Exhibit 22 ? A. Daily. 

Q. Concurrently or previous to shipment? A. Concur¬ 
rently with shipment. 

*#•••*•** 

(Document marked Petitioner’s Exhibit No. 22 for 
identification was received in evidence.) 

• •••••••• 

141 Q. With regard to the sales listed in Columns 4 
and 10 of Exhibit No. 1, will you examine those, 

please? 
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Was the procedure as to invoicing and accounting the 
same as you have testified to concerning shipments to Peo¬ 
ples Drugstores, Inc.? A. It was. 

*•••••••• 

Q. Did any customer in the years 1943 to 1946, inclusive, 
in ilie District of Columbia, insist on inspecting goods previ¬ 
ous to taking delivery? A. No. 

Q. Did Upjohn Company maintain a warehouse or office 
in the District of Columbia in the years 1943 to 1946, in¬ 
clusive? A. No. 

Q. Apart from the goods in the hands of del credere 
agents, did Upjohn maintain any stock of merchandise in 
the District of Columbia in the years 1943 to 1946, inclusive? 
A. No. 

Q. Was there any action or lawsuits between the Upjohn 
Company and customers that might involve questions 
142 of sales or relations or properties affecting the years 
in question? A. No. 

*•••••••« 

RECROSS-EXAMINATION 
By Mr. Cheatham: 

*•••••••• 

145 Q. Did you prepare the respective returns for the 
four years in question? A. You mean Washington, 
D. C., tax returns? 

146 Q. Yes. A. Not for the four years in question. 
THE BOARD: For any of them ? 

THE WITNESS: I assisted in one or two years. 

By Mr. Cheatham: 

Q. Of the four? A. Yes. 

Q. Do you know who did prepare them other than with 
your assistance? A. The responsibility was that, I think, 
of a young man by the name- 
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THE BOARD: The question is: whose responsibility was 
it? Do you know who did it? 

THE WITNESS: All I did was to work on the work as¬ 
signed to me. 

THE BOARD: Do you know who did it? 

THE WITNESS: No. 

By Mr. Cheatham: 


Q. Is there a sales manager or was there a sales manager 
in the four years in question located at the New York 
147 Branch Office? A. Yes. 

Q. Was he under your direction? 


THE WITNESS: Was he under my direction? 

By Mr. Cheatham: 

Q. Yes. A. As far as the office was concerned, yes. 

Q. Did he determine the sales policies? A. Generally 
speaking, yes. 

Q. Is he here today? A. No. 

Q. When the Peoples Drugstore orders were received 
by the Upjohn Branch Office in New York, who accepted 
those orders or confirmed them during the years in question? 
A. You are speaking of orders now and that is an awfully 
broad question. There are hundreds and hundreds of orders. 

Generally, they are accepted by the person to whom the 
authority has been delegated to accept them. 

Q. Who had the authority delegated to him? A. I was 
delegated while I was there to accept Branch orders, and I 
also, in turn, delegated other people to accept orders for the 
simple reason that one person cannot- 
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149 THE BOARD: Well, some of these exhibits are 
forms of contract. They are not orders. They are 

separate statements of the terms nnder which the customers 
will buy and nnder which Upjohn will sell. They were fol¬ 
lowed by orders, of course. 

Did yon ever have any orders without such a contract, 
Mr. Ranney? 

THE WITNESS: Yes, sir; but they would be very, very 
negligible. 

THE BOARD: Under what circumstances would they 
come about. 

THE WITNESS: A very small account, one that cannot 
satisfy the qualifications of a contract where a purchase is 
less than $100 a year. The minimum was $100. 

THE BOARD: If a person bought less than $100 a year? 
THE WITNESS: No contract 

150 THE BOARD: He would write in and say: “Send 
me so and so.” 

THE WITNESS: He would be sold at list price. 

THE BOARD: Without any special discount? 

THE WITNESS: That is right. 

THE BOARD: What percentage of your total business 
was that? 

THE WITNESS: It was so negligible that I would be 
unable to estimate it 

THE BOARD: Was it less than one per cent. 

THE WITNESS: I would say so, yes. 

154 DIRECT EXAMINATION 

Bv Mr. Enrietto: 

Q. W T hat is your name? A. J. Louis Gundling. 

Q. Your residence? A. 3576 Appleton Street, Northwest, 
Washington. 

Q. What is your present occupation? A. Buyer of drugs 
and pharmaceuticals for Peoples Drug Store. 
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Q. How long have you been in that occupation? A. I 
have been with Peoples since 1915. 

Q. In what capacity? A. I started out as stock clerk and 
relief cashier. 

Q. When did you become chief buyer? A. In 1930. 

Q. You have been chief buyer continuously since then? 
A. Yes, sir. 

155 Q. What is your age? A. Forty-nine. 

Q. When did you first have knowledge of the Upjohn 
Company ? A. I would say from the time I went over to the 
warehouse in 1920. I had knowledge of it before selling 
merchandise in stores, but other than packages, I don’t 
know much of anything about it. 

Q. When did you first begin placing orders with the Up¬ 
john Company as buyer for Peoples? A. As assistant 
buyer I did it in the years from 1923. 

As buyer, from 1930. 

Q. Did you have entire charge of all transactions of pur¬ 
chase from Upjohn since the time you became chief buyer? 
A- Yes, sir. 

Q. I hand you a document which has been marked Peti¬ 
tioner’s Exhibit No. 6, and will ask you whether this rep¬ 
resents contracts between Peoples and Upjohn and 

156 executed by you? A. Yes, sir; it is. 

Q. Were there any other contracts with Upjohn and 
Peoples in the years 1943 to 1946, inclusive, apart from 
Petitioner’s Exhibit No. 6? A. This one is 1936, and this 
was in 1944, which was amended. 

Q. Bead the question again, Mr. Reporter. 

(Whereupon, the pending question, as above re¬ 
corded, was read by the reporter) 

THE WITNESS: No, sir. 

THE BOARD: You mean the 1936 was in force? 
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THE WITNESS: Until superseded by this other con¬ 
tract. 

By Mr. Enrietto: 

Q. This contract you are referring to is What! A. The 
letter dated July 1, 1944. 

137 Q. W’ere all orders— 

THE BOARD: That is the 1944 contract has been 
in existence ever since! 

THE WITNESS: No, sir; it was cancelled in either 
January or July of 1947. 

• •••••••* 

By Mr. Enrietto: 

Q. Were all orders from Upjohn Company in the years 
1943 to 1946, inclusive, made under these contracts! A. 
Yes, sir. 

Q. I hand you a document which has been marked Pe¬ 
titioner’s Exhibit No. 3,-and ask you if you recall using 
such a catalog of this type in the years 1943 to 1946, in¬ 
clusive, for the purpose of ordering merchandise from 
Upjohn Company! A. Yes, sir. 

Q. Were all merchandise orders placed by Peoples with 
Upjohn in the years 1943 to 1946, inclusive, based upon 
a catalog of this type! A. Yes, sir. 

Q. I hand you two documents marked Petitioner’s 
158 Exhibits Nos. 7 and 8, and ask you to look them 
over. 

Are these orders marked Petitioner’s Exhibits Nos. 7 
and 8, representative of the form of orders from the ware¬ 
house of Peoples Drug Stores, Incorporated, and the years 
1943 to 1946, inclusive, mailed to Upjohn Company! A. 
Yes, sir; they are. 

Q. Will you examine the end of each of those orders! 
You will notice on there “f.o.b. Washington”. A. Yes, sir. 
Q. What was the purpose of putting that on these orders! 
MR. CHEATHAM: I object, on the ground that “f.o.b. 
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Washington’’ is unambiguous and testimony may not be 
received where a statement of a term which may be a 
portion of a contract is unambiguous to show intent such 
as where it might be admitted if it were ambiguous. 

' THE BOARD: Well, my disposition is to hold that in¬ 
tent could be shown if the intent is communicated by the 
party having such intent to the other party, but that un¬ 
communicated intent is probably not effective to change 
the ordinary meaning of the language. 

However, I will overrule the objection for the present, 
but that is the way I feel about the effect. 

MR. ENRIETTO: The question was only what was 
his purpose. 

159 T HE BOARD: I understand. 

His purpose uncommunicated to the Upjohn Com¬ 
pany, I am very doubtful as to whether it means anything. 

At the same time, the intent of Upjohn Company, 
which was testified to yesterday, not communicated to 
Peoples is on the same footing. 

MR. ENRIETTO: But his purpose in putting it on this 
may indicate it was not a term of contract between the 
parties. That is the whole idea. 

THE BOARD: Let him testify. 

MR. ENRIETTO: Please read the question back, Mr. 
Reporter. 

THE REPORTER (reading): “Question: What was the 
purpose of putting that on these orders?” 

THE WITNESS: The purpose was as a flag to our ac¬ 
counting office that the transportation cost was either paid 
before it left the factory, or else we were permitted to de¬ 
duct the freight charges from the invoice at the time of 
paying it. 

By Mr. Enrietto: 

Q. In cases in which you intended to flag your account¬ 
ing office that charges were not prepaid, what type of 
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notation was nsed in your practice! A. I don’t under¬ 
stand the question. 

• ••••••«• 

160 THE WITNESS: We merely put ** f.o.b. factory. ’ 9 

• »••••••• 

Q. Did your purpose in putting “f.o.b. Washington” on 
these purchase orders include any reference to guarantee 
of delivery, or any such matters pertaining to delivery! 
A. No, sir. 

• •••••••• 

161 Q. Did you ever countermand any orders of goods 
shipped by the Upjohn Company! A. No, sir; not 

to my knowledge. 

Q. When did you receive the invoices in respect to truck 
shipments from Upjohn Company in the years 1943 to 
1946, inclusive, before or after merchandise arrived ? A. As 
a general rule, before the merchandise arrived. 

Q. About how long before? 

THE BOARD: That was true of all shipments, was it 
not? 

THE WITNESS: Yes, sir. 

THE BOARD: Because the invoices came by mail, which 
is probably a faster means of communication, faster than 
either freight or trucking? 

THE WITNESS: Yes, sir. 

162 By Mr. Enrietto: 

Q. About how long before arrival did you receive 
the invoices? A. Sometimes dated two days. 

Q. Referring to truck shipments? A. Truck shipments. 
As a general rule from one day to two days ahead. 

THE BOARD: In the case of a freight shipment, the time 
would be greater? A. Yes, sir; about five, six or seven 
days ahead of time. 

By Mr. Enrietto: 
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Q. Did you ever receive any freight shipments from Up¬ 
john? 

THE BOARD: I didn’t say Upjohn. 

MR. ENRIETTO: I am asking to clarify the record. 

By Mr. Enrietto: 

Q. Did you ever receive any freight shipments from Up¬ 
john Company in the years 1943 to 1946? A. Not to my 
knowledge. 

Q. I hand you a document marked Petitioner’s Exhibit 
No. 12, and I will ask you to look at it. 

Is that document representative of orders for narcotics 
sent to Upjohn Company by Peoples Drug Stores, Incor¬ 
porated, in the years 1943 to 1946, inclusive?. A. Yes, 
sir. 

163 Q. You note the absence of “f.o.b. Washington” 
at the foot of that order, do you not? A. Yes, sir. 

Q. Will you state, if you know, the reason for omitting the 
notation on this form of order? A. Because the narcotic 
orders are made out from a narcotic form, an official gov¬ 
ernment form, which we have to submit with this order, and 
this order is copied from that narcotic form. 

There is no space on the government form for any indi¬ 
cation of how merchandise is to be shipped. 

All narcotic shipments have to be shipped to us by ex¬ 
press, and not by trucking companies. 

THE BOARD: Is that by government regulation? 

THE WITNESS: These trucking companies will not as¬ 
sume the obligation of loss on materials like narcotics. 

THE BOARD: Is it too expensive? 

THE WITNESS: Yes, sir; the insurance on it is too 
expensive. 

By Mr. Enrietto: 

Q. Are you famiiar with the fact that purchase orders 
were placed with Upjohn Company by managers of indi¬ 
vidual stores of Peoples Drug Stores, Incorporated, in the 
years 1943 to 1946, inclusive? A. Yes, sir. 
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164 Q. Under what authority was that done! A. That 
was done under my authority. 

Q. I now* hand you a document marked Petitioner’s Ex¬ 
hibit No. 13, and Petitioner’s Exhibit No. 15, and ask you 
to look at those. 

Were those orders issued pursuant to the authority which 
you have stated? A. Yes, sir. 

Q. You note the omission of “f.o.b. Washington” on 
any of the orders included in Petitioner’s Exhibit 13 
and 15. 

Will you state why that notation was omitted? A. Well, 
in case of Exhibit 15 that is a parcel post order. There 
would not be any need or necessity to put that on it. 

Q. Will you examine Exhibit 15, the third sheet? 

THE BOARD: Why would there be no necessity? Be¬ 
cause the consignor would have to prepay it? 

THE WITNESS: Yes, sir. 

By Mr. Enrietto: 

Q. The second order in Exhibit No. 15 represents a truck 
shipment Notice that “f.o.b. Washington” was omitted 
from that 

yVill you state as to that? A. It was placed by a 
store- 

165 Q. The order, you mean? A. Yes, sir; by a store 
manager, and he did not put it on there is all I can 

say. 

Q. Did your store managers customarily— A. No, sir., 

Q. —put * * f.o.b. ’ ’ on orders ? A. No, sir; when they want 
this merchandise, and need it, I do not think they are con¬ 
cerned. That is subject to check when it gets back. 

Q. What do you mean? A. When the receiving sheet is 
received in the Accounting Office. 

Q. Are you familiar with the type of transaction covered 
by Petitioner’s Exhibit No. 14? A. Yes, sir. I am not 
familiar with this transaction, but I am familiar with the 
type of transaction. 
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Q. Were other orders in transactions of the type covered 
by Exhibit 14 placed with your approval! A. Yes, sir. 

Q. Who placed those orders! A. The representative of 
the Upjohn Company in calling on the physician takes an 
order on the physician ordering the merchandise which is 
generally nsed in his own office, and it is billed through, in 
this case, ourselves, but a doctor can indicate what- 

166 ever drug store he wants it invoiced to. 

We, in turn, invoice the doctor. 

Q. Was there ever any separate purchase orders cover¬ 
ing transactions of the type— A. Not received by us; 
no, sir. 

Q. No. A purchase order would not be received by you. 
A. The salesman would send in the order to his house. We 
would not have any occasion to send the purchase orders 
in. The salesman sends it to the house and bills us with it 
and ships the merchandise to the doctor. 

• •••••••• 

167 By Mr. Enrietto: 

Q. I hand you a document marked Exhibit 13, and 
you will notice that that is an order from a subsidiary of 
Peoples Drug Store to Upjohn, and that that order bears 
no notation “f.o.b. Washington”. 

Will you state, if you can, the reason for the omission of 
“f.o.b. Washington” from that type of order! A. I could 
not answer that. 

As a rule they put the terms on everyone of them, whether 
the manufacturer pays it, or not. 

How they did that, I cannot answer. That was placed 
by a laboratory man, Mr. -Donaldson. He did not make 
any notation on there. 

Q. In connection with loss or damage to merchandise in 
transit from Upjohn Company to your warehouse by truck, 
who filed claims for loss in the years 1943 to 1946, inclusive? 
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A. We did against the transportation company. 

168 Q. Who is we? A. Peoples Drag Stores. 

Was this invariably the case in those years? A. 

Yes, sir. 

Q. Who filed the claims for loss in the event of damage 
or loss on shipments by Upjohn Company to your individual 
stores through the years 1943 to 1946, inclusive? A. We 
also filed those claims against the transportation company. 
Q. “We” is who? A. Peoples Drug Stores. 

Q. Answer me the same question in regard to shipments 
by express to Peoples’ warehouse or to Peoples individual 
stores from Upjohn Company in the years 1943 to 1946, 
inclusive. A. If it is breakage or damage, we file the claim 
against the express company also. 

Q. How about shipments by parcel post ? A. Parcel post 
is for small items and as a general rule is what a store 
orders in small quantities. If we do not receive the in¬ 
voice, and do not receive the-parcel post package in those 
cases, we notify the manufacturer, because we have nothing 
to go on except the invoice. 

Q. How about if the package is tendered to you in 

169 damaged form? A. We refuse to accept it. 

THE BOARD: You would refuse to accept it? 
THE WITNESS: If the package is handed to us in a 
damaged condition, we refuse to accept it and let the Post 
Office go back to the manufacturer and straighten it out. 

By Mr. Enrietto: 

Q. In the event of loss or damage in transit of goods by 
Upjohn Company in the years 1943 to 1946, inclusive, was 
any report ever sent the Upjohn Company by Peoples? A. 
Read the question again, please. 

(Whereupon, the pending question, as above re¬ 
corded, was read by the reporter) 

THE WITNESS: No, only in the event that the trans¬ 
portation company did not settle promptly. We notified 
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them, but we had never made any claim on Upjohn against 
it. 

By Mr. Enrietto: 

Q. Were claims filed by Peoples Drug Stores simply as 
a convenience to Upjohn Company? A. No, sir; we assume 
that obligation on ourselves as the same with every other 
company that we filed a claim against. 

*••**#•*# 

170 Q. I hand you a group of documents which have 
been marked Petitioner’s Exhibit No. 23 for identi¬ 
fication, and ask you to examine them. 

Will you state from where these documents came? A. 
From Peoples Drug Stores warehouses. 

Q. Do you mean the files? A. The files. 

Q. Were they under your supervision? A. No, I would 
say they are held by the accounting department. 

Q. But you know about these documents ? A. Yes, sir. 

• •••••••* 

Q. Will you state what each sheet represents, referring 
to the first sheet, second sheet, and third sheet, please? A. 
This first sheet is a memorandum sent to the express com¬ 
pany when we filed a claim, calling their attention to 

171 the fact that there was a breakage. In this case 
there was a breakage of a pint of paregoric. 

Q. When you state express company, are you referring 

to- A. In this case, the Baltimore-New York Express 

Company. 

Q. What kind of a company is that? A. It is a trucking 
company. 

Q. Go ahead. A. The second sheet is issued to the ex¬ 
press company showing the copy of the invoice that per¬ 
tains to the paregoric broken and showing the charges made 
by Upjohn to us. 

Q. That is the, invoice charges ? A. That is right. 
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This third sheet is the card which they carry in the file 
until such date as paid. 

Q. Who is they? A. The accounting office carries it in 
its current file until such time as the invoice is paid. 

Q. Do you mean the accounting office of Peoples? A. 
Yes, sir. 

Q. Is this group of documents representative of the pro¬ 
cedure you followed in the years 1943 to 1946, inclusive, in 
collecting claims for loss or damage to goods in tran- 

172 sit from Upjohn Company? A. Yes, sir. 

• •••••••• 

(Petitioner’s Exhibit No. 23 was received in evi¬ 
dence.) 

• •••••••• 

Q. I hand you a document marked Petitioner’s Exhibit 
No. 24 for identification and ask you to examine it. 

Was that sheet taken from the regular records of Peoples 
Drug Stores Incorporated? A. Yes, sir. 

Q. What was the purpose in maintaining this type of 
record ? A. It was our ledger file of the claims made against 
the Baltimore-New York Express Company. 

Q. Which was what type of company? A. Trucking 
company. 

173 Q. Does that sheet reflect all of the claims made 
against the Baltimore-New York Express Company 

for losses in transit from Upjohn Company in so far as- 

A. Not from Upjohn Company; various companies. 

Q.-in so far as there may be any Upjohn shipments 

reflected? A. Yes, sir. 

Q. Does that sheet reflect the posting of the claim, 
marked Petitioner’s Exhibit No. 23? A. Yes, sir; it shows 
the date the posting took place at the time we notified them 
in December. 

Q. Notified whom in December? A. The Baltimore-New 
York Express Company. When we notified them on Decern- 
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her 27 and then the credit to them is under the date Febru¬ 
ary 28 when we received their refund. 

Q. Does this sheet represent the accounting procedure 
followed by Peoples Drug Stores in the years 1943 to 1946 
inclusive, in respect of loss or damage claims aganst car¬ 
riers on shipments from Upjohn Company! A. Yes, sir. 

MR. ENRIETTO: I now offer Petitioner’s Exhibit No. 
24 for identfication in evidence. 

MR. CHEATHAM: I have no objection. 

THE BOARD: It is admitted. 

• •••••••• 

174 Q. In the event claim was not allowed by the car¬ 
rier, or for some other reason was not collected, what 

procedure did you follow in the years 1943 to 1946, inclu¬ 
sive? A. We had our attorney try to collect it from the 
transportation company. 

Q. If he was not successful, what followed? A. We 
lost it. 

MR. ENRIETTO: That is all 

THE BOARD: Was he ever successful? 

THE WITNESS: Yes, sir, your Honor, but in several 
cases the trucking company had failed when we had claims 
against them. They may have been settled on a certain 
portion and a lot of those claims are so small it doesn’t pay 
to make a big issue out of them. 

• •••••••• 

CROSS-EXAMINATION 
By Mr. Cheatham: 

• #*•••**# 

175 Q. Would you say that Peoples Drug Stores, 
through you, based the orders from the Upjohn 

Company, during the years in question, on the catalog, 
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Petitioner’s Exhibit 3, which is the manual, only as to 
price and discounts ? A. Yes, sir. 

Q. Did you or anyone on behalf of Peoples Drug Stores 
ever discuss with officers of the Upjohn Company the ques¬ 
tion of Peoples Drug Stores placing the term “f.o.b. Wash¬ 
ington” at the bottom of the orders upon which that term 
was placed? A. No, sir; there was never any discussion on 
that. 

Q. Did Peoples Drug Stores ever receive from Upjohn 
Company any objection to the term ‘‘f.o.b. Washington” 
placed on the bottom of orders? A. No, sir. 

Q. As to Petitioner’s Exhibit No. 12, on which there is 
an absence of the term “f.o.b. Washington,” which is con- 
spicious, was that term omitted from this order merely be¬ 
cause there was no space on the government form upon 
which to include “f.o.b. Washington.” A. No, sir; the 
reason it was omitted was that after I make out this 
176 federal government narcotic form, I give the steno¬ 
grapher that narcotic order form and she makes it 
out right from the federal narcotic form. 

Our other orders are placed from a stock record card, 
and those things, whether the item is “f.o.b. factory” or 
“freight allowed” et cetera, are placed right on the top part 
of that stock record card. 

I am speaking now of our stock record card of which in¬ 
ventory is taken and orders ordered from. 

In this case, I make out the narcotic form myself and just 
hand her the narcotic form. She recopies it on this order 
blank. 

• •••••••• 

Q. Who paid the transportation costs for the narcotics? 
A. The Upjohn Company. 

• •••••••• 

178 Q. Do you supervise the ordering where individual 
stores owned and operated by the Peoples Drug 
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Stores order direct and have the bill sent to your office? 

I don’t mean did you supervise what they get, but do you 
supervise the mechanics of what the store managers and 
assistant managers use on those ? A. I supervise the setup, 
the manner in which they do it, yes. 

Q. Have you directed them, or have you directed the indi¬ 
vidual store managers when they order directly, to place 
“f.o.b. Washington”? A. No, sir. 

Q. In the case of express shipments rather than by truck, 
who pays the transportation? A. Upjohn Company. 

179 Q. During all four years? 

THE BOARD: That has been testified to several 

times. 

By Mr. Cheatham: 

Q. Mr. Gundling, what is the distinction, if any, be¬ 
tween tbe method and the employees that handle the order¬ 
ing and paying for merchandise between the Graham Com¬ 
pany and the Peoples Drug Stores? A. The Graham Com¬ 
pany is a subsidiary, running the laboratory, and when 
they package merchandise that is needed by purchasers, 
they turn it over and charge it to Peoples Drug Stores. 

Q. Who? 

THE BOARD: Is that an independent outfit? 

THE WITNESS: It is a separate corporation; yes, sir. 
THE BOARD: That is not what I asked you. 

THE WITNESS: The Graham Company an independ¬ 
ent? 

THE BOARD: Yes. 

THE WITNESS: No, sir. 

180 THE BOARD: It is a subsidiary? 

THE WITNESS: It is a wholly owned subsidiary 
of Peoples Drug Stores. 

By Mr. Cheatham: 
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Q. Who supervises tlieir methods of purchasing, the 
Graham Company? A. Mr. Donaldson, in the laboratory. 
I have the general charge of it, but Mr. Donaldson in the 
laboratory handled all the orders—his orders. 

Q. Is there a separate contract for sale and purchase be¬ 
tween the Graham Company as an entity and the Upjohn 
Company? 

That is, was there, during these years? A. No, sir. 

Q. Then, would you say all of the merchandise ordered 
by the Graham Company and billed to Peoples was sold 
and bought under the two contracts, Petitioner’s Exhibit 
No. 6? A. Yes, sir. 


182 Q. Does Peoples Drug Company—did it, in 1943 
to 1946, make any claim directly upon Upjohn Com¬ 
pany for damaged, destroyed or lost merchandise? A. Not 
to my knowledge; no, sir. 

Q. Roughly what percent of the orders for merchandise 
for which merchandise bills were sent to Peoples Drug 
Company during the years in question would you say had 
the term “f.o.b. Washington” on the order? 

THE BOARD: In numbers or dollar amounts? 

MR. CHEATHAM: First in number of orders. 
1S3 THE WITNESS: In number of orders I would 
say about twenty percent. 

By Mr. Cheatham: 

Q. Twenty percent of the orders had “f.o.b. Washing¬ 
ton”? A. Dollars and cents? 

Q. Now, in dollars and cents. A. I would say about nine¬ 
ty percent of it. 

Q. Had “f.o.b. Washington”? A. Yes. 

THE BOARD: Why did they not all have it? 

THE WITNESS: Your Honor because— 

THE BOARD: Does your answer exclude the narcotics? 
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Let me put the question this way: Referring now only to 
the warehouse orders, 'what percent of orders, by number 
of orders, had the “f.o.b.” notation? 

THE WITNESS: Referring only to the warehouse or¬ 
ders? 

THE BOARD: Yes, the warehouse orders for nonnar¬ 
cotics? 

THE WITNESS: Everyone placed by Peoples Drug 
Stores. 

THE BOARD: These other figures that you gave cov¬ 
ered everything? 

THE WITNESS: Covered the stores. We have so many 
of those small orders that go in [that the number of 

184 orders are bigj but the dollars and cents figure is 
very small. 

• • • • * • # ■ * * 

By Mr. Cheatham: 

Q. Mr. Gundling, as to the transactions between Peo¬ 
ples Drug Company and the carrier for the years in ques¬ 
tion, was Peoples obligated to make the demand for re¬ 
imbursement upon the carrier? 

MR. ENRIETTO: I object to that. It is a legal problem. 
Obligated. 

THE BOARD: Yes. You can ask him whether there was 
any agreement about it, but not what the obligation was. 
By Mr. Cheatham: 

Q. Was there any agreement between Upjohn and Peo¬ 
ples? A. No, sir. 

*•••*###* 

185 THE BOARD: When you got those statements, 
would you pay the amount of those statements, re¬ 
gardless of whether you had received all the merchandise 
for which you were billed? 

THE WITNESS: In the case of Upjohn Company? Yes, 
sir. 




THE BOARD: Why? 

THE WITNESS: On well established firms, your Honor, 
that we have been dealing with over a period of years, 
rather than hold up the statement and lose the cash dis¬ 
count, while we have to check with all the various stores to 
find out whether merchandise was received, or not, we 
would pay that invoice, then settle it up in the course of 
the next month. 

The BOARD: In the case of merchandise shipped to 
doctors, what steps did you take to satisfy yourselves that 
the doctors received the material before you paid the bill? 

THE WITNESS: We would invoice a doctor with it. We 
don’t take any steps. The Upjohn Company detail man 
takes the order on the doctor, and then renders it to us. We 
get a commission. 

186 THE BOARD: I do not understand it. 

A doctor wants a bottle of something, or a case 
of something. He orders it, to be charged to your account 
if delivery is made to the doctor? 

THE WITNESS: That is right. 

THE BOARD: You get the bill? 

THE WITNESS: Yes, sir. 

THE BOARD: How do you know when you are going to 
pay the bill? 

THE WITNESS: That is paid on the statement right 
along with the other. 

THE BOARD: Without any word from the doctor about 
it? 

THE WITNESS: Yes, sir. Then we bill to the doctor. 
He checks to us if he does not receive it. 

THE BOARD: Then you check to Upjohn? 

. THE WITNESS: If he does not receive it; yes, sir. If 
he had not received it, we would have no evidence of it. If 
he checks with us, we call Upjohn on that. 
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187 (Witness excused) 

MR. ENRIETTO: Petitioner offers in evidence , t; 
Petitioner’s Exhibit No. 25, tax return, filed with the Dis¬ 
trict of Columbia for the year 1943, by the Upjohn Com¬ 
pany. 

THE BOARD: We will put them in this way: The tax 
returns for the years 1943, 1944, 1945, 1946 will be marked 
as Petitioner’s Exhibits Nos. 25, 26, 27, and 28, in evi¬ 
dence. 

MR. CHEATHAM: I have no objection. 

(Petitioner’s Exhibits Nos. 25, 26, 27, and 28, were 
received in evidence) 

• • • • • • • • • \ 





96 


PET’S EX. No. 6 



GmUmhii flMM MUr ar/av Miar for optional products of your oatalog OMNtUg 
to not loan thM SB flBOMUB WBOt ($3,000.00) 1ST, to bo shlppod within sac poor 
froa this data, MHrtUl to v/mt instructions. at tbo discounts shown below* Skis 
uniat will eeaAlaan la faroo f r o a year to year until revoked by either party r 


discounts 

PANT X.lb' 

PAST 1 QUANTITY SCHEDULES.10 ■ 

SPECIAL QUOTATIONS . NET 

(For tbo purposes of this agreement. it is understood 
that tbo following constitute "Optional Products") 

PAST I-A.1W 

PAST I-A QUANTITY SCHEDULES.10% 

PAST IX. 40-10-20% 

PAST XI QUANTITY SCHEDULES .... 10-10% 

FLUID scums ..10% 

SPECIAL SCHEDULES.10% 


It is understood that only ay/our purchases node froa tbo boas office of Tbo Upjohn 
Coapsny or a branch sales office operated in the naao of Tbo Upjohn Coepany are to 
apply to this ag re s pen t and that ay/our purchases will bo so distributed throughout 
tbo year as to asks it apparent that tbo year's purchases of optional products of your 
catalog will reach at laast tbo fS.OOO.OO^ainiaua. Exchange privilege is to bo as 
outlined in your current catalog. 

Freight charges will be allowed on orders aaounting to $29.00 not or sore, or express 
or parcel post charges if not in excess of freight rate. 

Also it is understood that during tbo life of this agreonent X/vo will receive after the 
end of each CALENDAR year additional discounts on purchases froa Part I and Part 1 
Quantity Schedules aado during the calendar year, as felloest 

2% if not purchases of Optional Products saount to 10% to 14% of not PART X purchases 

St if not purchases of Optional Products Mount to 19% to 19% of not PART X purchases 

4*1 if not purchases of Of it tonal Products Mount to 20% to 24% of not PART I purchases 

9% if not purchases of Optional Products aaount to 29% to 29% of not PART X purchases 

0% if not purchases of Optional Products aaount to 30% to 34% of not PART I purchases 

7% if not purchases of Optional Products aaount to 39% to 39% of not PART I purchases 

8% if not purchases of Optional Products aaount to 40% to 44% of not PART I purchases 

9% if not purchases of Optional Products aaount to 49% to 49% of not PART X purchases 

10% if act purchases of Optional Products aaount to 90% or over of not PART I purchases 

I/we do not and will not permit either substitution in filling proscriptions or 
switching of customsrs to bom other product when UPJOHN products are either specified 
or called for. 

This sgi scaont is not effective until executed by you at your homo office or at one of 
your branch offices. 











Agreement Form G-30 


TOE UPJOHN COMPANY 


PET’S EX. No. 6 


Dated at. 




Gentlemen: Please eater my/our order for optio n a l p 
to not less than THREE THOUSAND DOLLARS ($£.000.00) 
fro* this date, according to my/our instructions, 
agreement mill oontinue in force from^ear to 


PART I . 

PART I QUANTITY SCHEDULES 
SPECIAL QUOTATIONS . 

(For the purposes.of this 
that the following 

PART I—A . -_/. 

PART I—A QUANTITY S' 

PART II . 

PART II QUANTITY 
FLUID SCHEDULES 
SPECIAL SCHEDULES 



10. 


cts of your [catalog amounting 
to be shipped within or.*: year 
the. discounts sjhcwr. below. This 
ntil revoked by either party. 




10 % 

5 % 

NET 


it is understood 
[tute "Optional Products") 

15 % 

• a 10 * 
. 40-10-20% 

10 - 10 % 

10 % 

10 % 


It Is understood that only my/our purchases Bade from the hose of fide of The Upjohn 
or a branch sales office operated in the name of The Upjohn Company are to 
apply to thin agreement and that my/our purchases will be so distributed throughout 
the year as to sake it apparent that the year's purchases of optional products of your 
catalog will reach at least the $3,000.00 minimum. Exchange privilege is to be as 
outlined in your current catalog. 

or sore, or express 


Freight charges will be allowed on orders amounting to $25.00 net 
or parcel post charges if not in excess of freight rate. 

Also it is understood that during the life of this agreement I/we will receive after the 
end of each CALENDAR year additional discounts on purchases from Part I and Part I 
Quantity Schedules made during the calendar year, as follows: 


7% if net 
3 % if net 
9 % if net 
10% if net 
11% if net 
12% if net 
13% if net 
14% if net 
15% if net 


purchases 

purchases 

purchases 

purchases 

purchases 

purchases 

purchases 

purchases 

purchases 


of Optional 
of Optional 
of Optional 
of Optional 
of Optional 
of Optional 
of Optional 
of Optional 
of Optional 


Products 

Products 

Products 

Products 

Products 

Products 

Products 

Products, 

Products 


amount 


amount to 
amount to 
amount to 
amount to 
amount to 
amount to 
amount to 


to 14% of net PART I purchases 
to 19% of net PART I purchases 
to 24% .of net PART I purchases 
to 29% of net PART X purchases 
to 34% of net PART I purchases 
to 39% of net PART I purchases 
to 44% of net PART I purchases 
to 49% of net PART I purchases 
or over of net PART I purchases 


I/we do not and will not permit either substitution in filling prescriptions or 
switching of customers to some other product when UPJOHN products are either specified 
or called for. 

i 

This agreement 1m not effective until executed by you at your home office or at one of 
your branch offices. 

This agreement is revocable upon notice by either party. 


Recommended by 


(j*r££. SU- 


Salesman for THE UPJOHN COMPANY 
Accepted 
Per. 


_19sa 


Address: 


500 G-30 10-36 5147 Q 
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UNIFORM STRAICi^piLL OF LADING—ORICINjAnOT NEGOTIABLE ***£ 

RECEIVED, claa*jftraiM>ri* arvl tariff* lo offoet on tb« data of tha Bill of Lading, -fj / •* 0 

ItNiwYort,N.Y. 2/(2/46 .« F '"" THE UPJOHN COMP^jf* 

sast; s aw £sir& , :ssa‘giSS 5 a 5 

mtta^hamwabdiMl katKMUai tka eeoditiooaoa back hereof, which arebcreby agreed to by thechipper andacceptedfo»huneclfaad biteeeigia. 'VTA f 7 

oat TO N Y W a~ / / i -- ?»* ****** _ Shipper's No^f JLLa _ 

_ BALT0 * » N * Y * PFTS EX. NO.^XjggiggUaAbvidiiw*. Company Afont’s No 2313. 


. . PEOPLES DRUG STORES, INC., 1422 FI R ^tC^^ 0,CoDt ^ F “^^^^ i ^ ,lon0QbrJ 

•HffPE II Subject to Sea t to* 7 <4 coo* 

"•d*** wASHiNaTON,""*'' o,o. <Mm * 

r w Vit/tOuL NMU 7 M Afl lltA AOA. 


on, U eo it* 
dd root* to 
tprinted or 


D#lhr*lat Carrtar 

GBSBB 3 BSSBSS 3 Btt 9 E&E 3 

No. Package* 


Car htftU 

DESCRIPTION OF ARTICLED, SPECIAL MARKS .AND EXCEPTIONS* 

CORR — 

b6x«S Mad loin* 




without reeoare* oo tb* ooo* 
4», tha iraMtnnr that! 

««*» 

' WRUfff ‘ T ' H**i ri, f K«<i 1 fiMiM 

(Subject to Correction) or Rite CoKhdb *" °^ w ebarf**. 


THE UPJOHN COMPANY, Shippers, P«r-81- 

Pw m a a ft jAtoflw addrua of ehipper, 44 Saronth At*., Booth, Now York 14. N. Y., U. 8. A. 
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320 Filed Jul 29 1949 

BOARD OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 

Docket No. 1152. 

The Upjohn Company, Petitioner , 

v. 

District of Columbia, Respondent. 

Motion to Amend Petition. 

Comes now the above-named petitioner by its attorney 
and moves for leave to amend its petition as filed in this 
cause on April 1,1949, in the following respects: 

1. Paragraph 4(c) strike the entire paragraph and insert 
in lieu thereof: 

“The Assessor erred in assessing deficiencies in in¬ 
come tax against petitioner for the calender years 1943, 
1944 and 1945, more than two years after petitioner’s 
income tax returns had been filed for said years re¬ 
spectively.” 

2. Paragraph 5(g) strike first and second sentences and 
insert in lieu thereof: 

“For the years 1943, 1944 and 1945, petitioner filed 
its income tax returns in the office of respondent’s as¬ 
sessor on April 15, 1944, April 16, 1945, and April 15, 
1946, respectively. More than two years elapsed since 
the filing of said returns before the additional assess¬ 
ments were made by respondent’s assessor as described 
in paragraph (e) supra.” 

The aforesaid amendments are necessary in that the two- 
year statute of limitations on assessments as contained in 
the Act of July 26,1939, is deemed applicable to the assess- 



102 


ments for the years 1943, 1944 and 1945, whereas the 
petition as filed was based on the later three-year statute. 

Respectfully submitted, 

John Enrietto, 

Attorney for Petitioner . 

Granted: August 1,1949 
Lawrence Koenigsjberger, 

Member Sole, 

Board of Tax Appeals, D. C. 

Service Acknowledged 8-1-49 
Welliam S. Cheathem, 

Asst. Corporation Counsel . 

1000 Shoreham Building, 

Washington 5, D. C. 








ANALYSIS 0? SHIPMENTS OF GOOD 


Jan. 1 
to 

Bec.^1 

(1) 

Total Sales 
of Goods 
Belivered 
in B.C. 

(2) 

Federal 

Govt. 

Sales 

'(3) 

Cbl. 1 
Less 

Col. 2 

(4) 

Billed and 
Shipped 
Against 

Mail Orders 

. (5) 

Peoples Brug 
Stores Inc. 
(Warehouse 
Orders 
Mailed) 

(6) 

Peoples Drug 
Stores Inc. 
Birect Ship¬ 
ments to store 
(Mail or Sales¬ 
men Orders) 

(7) 

Shipments 
On Orders 
From Del 
Credere 
Agents 

Notes: (a) (b) 

(c) (d) 

(a) 


(b) (c) (e) 

(f) Cg) (h) 

(c) (g) (i) 

To) 

1943 

♦332,850.00 

$13,240.00 $319,610.00 

$23,132.23 

$195,897.26 

$1,095.19 

$32,342.10 

1944 

399,801.00 

26,281.00 

373.520.00 

•27,465.21 

222,012.02 

3.451.13 

35.384.86 

19^5 

450.s91.00 

32,767.00 

418,124.00 

63,174.65 

239,716.60 

3,625.88 

39.142.84 

1946 

590,330.00 

55.692.90 

534,637.10 

64,877.51 

306,879.28 

3,563.62 

41,737.13 


(a) Information originates from "Town Sales Books" which is an analysis of 

sales hy customers and towns in various states and District of Columbia 
and is accumulated from "Sales to Bate" columns on customers* ledger sheets* 


(h) Includes sales under all types of contracts in force during years in question* 



(e) Includes only orders mailed hy customer to N.Y* branch, for all customers 
other than Peoples Drug Stores Inc*, which were filled and shipped into 

B. C* 







FETS EX. HQ._ 

ANALYSIS OF SHIPMENTS OF GOODS TO D.C. ****>&**■•* 


r&oeived in evidh mo 


(t) 

Billed and 
Shipped 
Against 
Mail Orders 
(b) (e) (•) 


( 5 ) 

Peoples Drug 
Stores Inc, 
(Warehouse 
Orders 
Mailed) 


( 6 ) 

Peoples Drug 
Stores Inc, 
Direct Ship¬ 
ments to store 
(Mail or Sales¬ 
men Orders) 

(c) (g) (i) 


$23,132.23 

•27,465.21 

63,174.65 

64,877.51 


$195,897.26 

222,012.02 

239,716.60 

306,879.28 


$1,095.19 

3,451.13 

3,625.88 

3,563.62 


Books" which is an analysis of 
t states and District of Columbia 
1 columns on customers* ledger sheets. 


lets in force during years in question, 
ireel Post, (2) Express, (3) Truck. > 


it cel Post, 
rs Orders. 


'Aw ** 


to Y.Y. branch, for all customers 
ilch were filled and shipped into 


(7) 

Shipments 
On Orders 
From Del 
Credere 
Agents 

( 8 ) 

Drop Ship¬ 
ments Out¬ 
side D. 0 . 

(10) 

Sales Solicited 
( 9 ) By Salesmen 

From Customers 
Col. 7 In D.C. Other 

Less Than Peoples 

Col. 8 Drug Stores Inc. 

(11) 

D.C. Sales Per 
Tax Returns 
Filed 

(12) 

D. C. Sales 
Per Assessor 

u) 


(b) (c) (k) 



$32,342.10 

$15.78 

$32,326.32 $67,143.22 

$32,326.32 

$332,850.00 

35.3S4.s6 

50.27 

35.334.59 85.206.78 

35.334.59 

399,801.00 

39,l42.sk 

12.94 

39,129.90 72,464.03 

39,129.90 

450,891.00 

41,737.13 

28.28 

41,708.85 117.579.56 

41,708.85 

590,330.00 


(f) Includes only orders mailed to N. Y. branch from Peoples 
Washington, D. C. (Analysis of Original House Order Foj 

(0-3° 

(e) All sales were under the(G- 30 (R) Contract. 


es Warehouse in 
Forms) 


(g) All sales were under the(G- 30 (R) Contract. 

(h) Truck shipments only. 


(i) Mail Orders and Salesmaa.'fes Orders received from Peoples Drug Stores 
"TrTWashington, D. C. Orders shipped and billed accordingly. Derived 
from analysis of orders billed to Peoples Drug Stores, Inc, 
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(j) Billed and shipped against orders received from "del credere" agents 
J operating under agency agreements in D. C. From analysis of Agent*s sales,, 


(k) This figdre determined by subtracting Cols, 4 , 5, 6 ,aJtd r - J. from Col. 3 < 
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PETITIONER’S EXHIBIT NO. 10 
(Exoerpt) 

Name Peoples Drug Stores Ino. ZS 

Address 77 P Street, N.E. S28 

City Washington, D. C. 2 «S~1 G30H 

THE TJPJ09I COMPANY 


Date 


Charges 








































ORIGINAL 


Vff GRAHAM REMEDY CO.- 

(suwourt or mrua okm rota. me] 


110 

•mhmmmTSS 

iMwaMaai. 


•1 TO 77 P ST. N. C. % 
WASHINGTON Z D.C 


n r NOV. 14, 19 


The Upjohn Co. _ . 

40 seventh JLve.“ l S3CW' ' 

Hew York, 14, I*. Y. 


persi 
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PEOPLES DRUG STORES 


11 


MAiOtt 

>iw»in 


ORIGINAL 


SUMIOIAMY COUPCMtATIONS 

61 TO 77 P ST. N. E. 
WASHINGTON. D. C. 


Department. 
To Messrs.. 


mi . .. 


Date. 


NO. 30205 

/ 2 ~- / 


Address 
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PEOPLES DRUG STORES 


rKKMn 
, PttOTAtM 


ORIGINAL 


•UMIOIAKY COMPOKATIONS 

61 TO 77 P ST. N. E 
WASHINGTON. D. C 


NO. 30206 


Department. 


To Messrs.. 


/ ^- - / w 


Address. 


Store No.. 










































fUr.lferw Demestto btrm&M BUI c# lading, ad opted by Carrier* In OflliW, Seotbrirn, Wtotocn Mi 


ClutMtttiMi Twrittrie*. M*"* IS. \m, as smsr.isd August 1,1M0, and Jana II. 1M14 


UNIFORM STRAIG 

RECEIVED, lUi 


BILL OF LADING—ORIGIN/ 

th« classifications and tariff* la effect on the data of the la 


NOT NEGOTIABLE 

J* Bill of Lading, 


it New York, N.Y. 


12 - 18-46 


194 


From THE UPJOHN COMPANY, 


the. . 

company being__ 

own read or its own water lisa, 
destination, am* 
written, herein 



t the condition* 00 back hereof, which are hereby agreed to by the shlppsr and accepted for himself and hi* assigns. 

BALTIMORE NEW YORK 



Shipper’s H a 71089 
it’s No~ 


CoRdftMd to 
DisUtutSon 

Root! 

Dillvwing Cantor 


MR* J. L* ANDERSON 
•ASHINQTON 


Stotoaf 


Car Initial 


I I CoI ^* n || _For purpoaea of notification only.) 

County of 


Car No. 


No. Packages 

’ DESCRIPTION OP ABTICLE8, SPECIAL MARKS .AND EXCEPTIONS. 

wwinoBT — 

(Subject to Correct too) 

Classy 

"■best 

Column 

TWO 

CORR. 

BOXES Madlolna 

55 ^ 



• 

.CORR. (MEDICINE) 

BOXES Inflammabla Liquid red label required 

JSjT. 

• 




8a 




PA ID DEC 261946 


. 



oarrierei,_ 

1a of tbe proper 


•a wi 


elgjitT 5 " 


“Shipper'* imprint in lieu of stamp; not 
a pah of bill of kding approred by the 
latent* te Commerce Coramteioo.” 




mod are 
, according 


Tbe fibre born need for title diipmnt confoAn to tbe ipecifleatkma 

cat forth in tbe box maker'* certificate Utereoo, an' 
quirtmenU of Rule 41 of thaAfKHlhted freight 


. Subject to 8eetk» 7 of c_ 

dittoes, if this shipment ia to 
be delivered to tbe consigns# 
without recourse on tbe ©on- 
signor, tbe cooaiguor shall 
sign th* following statement: 

Tbe carrier shall not make 
delivery of tbit shipment 
without payment of freight 
and all other lawful chargee. 

(Signstareof Consignor.) 

If chargee are to be prepaid, 

write or stamp here, “To be 
Prepaid." 

PREPAID S* 

Rscehed l ^ 
to apply In prepayment or 
chargee os the 
eon bed bereoo. 


tayment oflie ^ 

jfr 


Agent or (isshier 

(The aignature here so- 
knowledges only the emouot 


TH E UPJO HN COMPANY, Shlpp tn, Pe r- 

FeHtoMRCPwAficn address of shipper, U Seventh An., South. New York 14, N. Y., 
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(Front) 


BABBITT'S for 

1106 F ST..N.W. 



[ THIS StDE OF CARD IS FOR ADDRESS*) 



%tt 




(Back) 
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0—Himi|Ti1 TmtfI---| >IWa], 8*oth#rw,WertemandINnatiChaelftcatloflTrritoriea, fLuamandad A«ral1,tt3<UndJmalRIMIj 

UNIFORM STRAIG1 JILL OF LADING—ORIGINA, IOT NEGOTIABLE 

RECEIVED, Mb}' a* to tb* elaaaiSoaUoo* and tariff* in aflact on th* data of th# iaau* vi tol* Bill of Ladla*, 


at Ntw Yortt, N. Y. 


7 - 22^46 
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tbcpropartydcaaribadUfew.ia apparen t good 
company b*inc understood thrcucnoat Uts coo 
own road or Ite own water line, otharwiae to dd 
dmtinatioo, and 


___a* to rack parte at any Uom Intemtad In all or any of (aid propvty, thatmryaerrto* to bo performed hereunder ahal] b* nbjrat to all tb# 

written, bortia contained, iaehKing ib* oooditiooaoa baoh boroof, wttab at* b*r*by apoad to by tb# *bipp*r aad aaoopted for hutaoV and Ua a aii pn a 


*•" THE UPJOHN COMPANY, 

ooodlUoM not prootHwa oy taw, wsotaar prated < 



BAlTIMOREHt/Y. 


<f (4> 


Shipper’s No.. 

Company Aumt't No. 


48724 


csewneii BABBITT*3 CUT RftTE STORES K INC* 
WASH I NOTON 

KWIW 

OaiivBiiag Cirri* ■ 


(Mall-or street nddraaa of Coaai(ocw —Tg 

1106 FqST*N«W. 

Stitiil’ „ . County of 


No. Package* 


THREE 


★ If the shipment move* between 
NOTE—wherj^tb* rtle ls 


DESCRIPTION OF ARTICLES, SPECIAL MARKS .AND EXCEPTIONS. 


CORR. 

BOXES Mod loin* 


CORR, 

BOXES Inflammable Liquid 


«»Axn 

rt* by a carrier by w»Ui 


JUL 281948 


Th# afritd or d«lar*d ralu* 


reeo two portaly a carrier by water, tb* law raquiraa that th* bill 0/ lading tWl *UU whether it ia ; V_. 

toiESSb^tsaSSi^iS£tlSi^ 0 SSfil£,lSS 1 «l3to , ^Sa «"»•» 


THE UPJOHN COMPANY, Shipper*, Per. 

aa a*» M» el» Am Qm.*v uJ— v—*■ ** at v ..«» a.** 



(MEDICINE) 

RED LABEL REQUIRED 


wn to the specifies life* 
... thereon, and all other ra> 
idated Kreischt Claiaifioatloo. 


Pe r. _ 

. (Tb* dgnaturc !*r* **• 
knowledge* only tb* amouat- 


Cbargea AdvtpMdt 


Agent, Per. 
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PETITIONER'S EXHIBIT NO. 18 
(Excerpt) 



To- 

r 

. t_ 

e 

PLEASE SHIP THE FOLLOWING: 


PURCHASE ORDER 

/ 


Z. .D. GILMAN, 



U7 RNNfVLVAHIA AWL. N. W. 
WASHINGTON 1. D. C. 

1 


J 

VIA 





TTpjohn * Co, 

40 7 th Ato, S. . 
F«r York, F, Y, 
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Iht propartjr dtscribtd Mov. in ipptrtol good oftk 
fnfwpfwy being uodsrtlood ttfOujpiMiwllpltfll 
oea rad or iteowa water lies, othsrirlst to dsttver 


V 

12-9-46 , M F - the'upjohn company, 

t rood ordar.aieaptaa voted (eootcateaiuiecodltiooof eoateats cl packager tmkaova). marked, coaaicaed, aad destined u indicated below, which said company (tht word 
hiarahastaammtih^aarparaoaor ecrpocattoa lajnceasailoii of taaproperty vadartbacoatrtei)agraa to awiy to Its oral plate cfdaliwar at t*id deetJnatfco, If 00 ite 
1 to dettver to aaothar earHer 00 tin note to laid derSteOwTIt U pfoa&y agreed, ae to each etnleeedsU or ajjrof K^S^SfetS* 0 
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it'* No._ 
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BOXES Inflammabl* Liquid reo label required 
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a part of bill of lading approved by the 
Intentete Commerce Comndeeioa." 
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The earner ehall not make 
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(Signature of Con«i*oor.) 
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Prepaid." 
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iA 
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.Agent, Pfir. 


Permanent post-o&e audma of shipper, M Seventh Ava., South, New York 14, N. Y., U. S. A. 
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PETITIONER’S EXHIBIT NO. 20 

CLAIM HISTORY 

Total Claims Filed by 
New York Branch of the Upjohn Company 


191*3 

$1*,21*3 

191*1* 

$1*,363 

191*5 

$3,613 

191*6 

$3,169 


PETITIONER’S EXHIBIT NO. 21 


BROCKS TRANSFER CO. 
CLAIM # 3729 
AMOUNT lu 86 


The Upjohn Company 



per 


(Continued) 



BROOKS W 'M' - ' 

TRANSPORTATION COMPANY, INO.‘ 

I3OI NORTH BOULEVARD 
RICHMOND, VA. 


This will acknowledge your claim: 


YOUR NUMBER 


AMOUNT 


5729 

3750 


4 06 
9 45 


brooks’ number 
G899 
6900 ** 


On nil future correspondence please refer to Brooks’ 
number. 

♦ 

8 Your Claim is under investigation. 
Your Claim passed for payment. 

The following papers are necessary for 
further support of your claim: * 

B Original Bill of Lading. 

Paid Freight Bill. 

(Bond of Indtmnity in lUu of tithtr or 
both of about) 

□ Certified Copy Original Invoice. 

~ Consignee’s and Shipper’s Forms. 

12 Inspection Report. 


Q Advise disposition of Salvage. 

H. 1. SirYDSR _ 

_ C laim DtparimtHt _ 



{yioj£) 





-• BROOKS T ' 

TRANSPORTATION COMPANY, IN 

1301 NORTH BOULEVARD 
RICHMOND, VA. 




This will acknowledge your claim: 


YOUR NUMBER AMOUNT BROOKS* NUMBER 

Your Ref. File T-5-P.5-45 


On sU future correspondence please refer to Brooks’ 
number. 

* 

Q Your Claim is under investigation. 

£3 Ydur Claim passed for payment. 

The following papers are necessary for 
further'support of. your clahti: 

B { Original Bill of Lading.^. 

Paid Freight Bill. 

Bond of Indemnity in lift of filhtr or 
oth of abovo) 

□ Certified Copy Original invoice. 

“ Consignee's and Shjpper*s Forms. 

□ Inspection Report.^ *’]- 

* f T 1 

Q Advise disposition of Sd&fcge. 

K. 13. Snyder 

^ C/nim Departmrnf 



(Front) 
























'• -w- • .1 


• —s. 

m ■ * 


tsrrs* * 


T' - ~ 




^-*‘4 3 L - 




#- • 



or.*. 



♦ 
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or OOUMtU 
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PETITIONER'S EXHIBIT MO. 23 ? SgLmj£^ — 

IJjCOJWLJFS 




MEMORANDUM 


SUBSIDIARY CORPORATION8 


Wf HAVE DEBITED YOUR ACCOUNT WITH THE FOLLOWING: 



AcenjmQ^pMo 


laltlaor* - Maw Tgrk 


130*78 


10, 1947 Opjoto Co. H.04 


Ifck* Paid 




ft 
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PETITIONER'S HHIBIT NO. 2U 
(Excerpt from Peoples Ledger Sheet fto.2) 


LEDGER 


Name Claim-Baltimore-New York Express 

Address 

Sheet ] 

19 k 

do. t 

\ 

Date Reference 

Amount of 
Invoice 

Payments & 

Other Deductions 

Balance 

i 

Dec 27 CM 3120 


l.oU V 

1.0k ( 

■ 

S 5 
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Corporation Counsel, D. C., 

Chester H. Gray, 
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George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10542 


District of Columbia, Petitioner , 


v. 

The Upjohn Company, Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the Board 
of Tax Appeals for the District of Columbia which held that 
income derived from certain sales of respondent’s mer¬ 
chandise during the years 1943,1944,1945, and 1946 was not 
from sources within the District of Columbia, and hence 
not subject to tax for any of those years. Accordingly, the 
Board held that respondent is entitled to a refund of the tax 
paid thereon by the respondent in the aggregate amount of 
$31,387.98. (App. 16, 18, 21.) 

On January 3,1949, the assessments involved were made 
and on January 13, 1949, respondent paid the taxes and 


1 


2 


interest thereon under protest in writing. (App. 1, 10,15, 
z4.) On April 1, 1949, respondent filed an appeal with the 
Board of Tax Appeals. (App. 1, 15.) The decision of the 
Board was entered on December 12,1949. (App. 16.) The 
petition for review by this Court was filed on January 10, 
1950. (App. 18.) 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Sections 3 and 4, Title IX of the District of Co¬ 
lumbia Revenue Act of 1937, as added by the Act of May 
16, 1938 (52 Stat. 371, c. 223, §§ 2403 and 2404, D. C. Code, 
1940), as amended. 

STATEMENT OF THE CASE 

Respondent, hereinafter called “Upjohn,” is, and dur¬ 
ing the years involved (1943, 1944, 1945, and 1946) was, a 
Michigan corporation. During those years it maintained 
its principal office in Kalamazoo, Michigan, and a branch 
office in New York City. It was engaged in the manufacture 
and sale of pharmaceuticals and chemicals. During the 
years involved, Upjohn made sales of its pharmaceuticals 
and chemicals to customers in the District of Columbia in 
amounts as follows (App. 5): 


1943 

$332,850 

1944 

399,801 

1945 

450,891 

1946 

590,330 


Upjohn filed District of Columbia income tax returns for 
each of the years 1943, 1944, 1945, and 1946, respectively, 
on dates as follows: April 15, 1944, April 16, 1945, April 
15, 1946, and April 15, 1947. In those returns Upjohn 
reported as sales from sources within the District of Co¬ 
lumbia $32,326.32 in 1943, $35,334.59 in 1944, $39,129.90 in 
1945 and $41,708.85 in 1946. Taxes thereon, as shown on 
the returns to be owing, were paid within the respective 
periods prescribed by law in the amounts of $491.63 for 
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1943, $578.27 for 1944, $626.00 for 1945 and $596.75 for 
1946. (App. 5, 6, 7, 8, 9.) 

In each of its District returns for the years involved, 
Upjohn did not include, in reporting gross income from 
sources within the District, certain sums which it had 
derived from sales of tangible personal property to custom¬ 
ers located in the District upon the theory that such in¬ 
come was not from sources within the District. (App. 6-7, 
8, 9, 10, Schedules M.) 

Upon information furnished, the Assessor of the District 
of Columbia determined that title to all merchandise sold 
to customers in the District passed within the District, and 
that the income derived therefrom was from sources with¬ 
in the District and as such subject to tax. (Tr. 193.) 

To the respective sums that Upjohn had reported for 
each year, the Assessor added the sums, which Upjohn had 
excluded, of $300,523.68 for 1943, $364,466.41 for 1944, 
$411,761.10 for 1945 and $548,621.15 for 1946. Using the 
total so arrived at for each year as the numerator and 
Upjohn ’s total gross sales as the denominator, the Assessor 
arrived at a new apportionment factor which he applied to 
Upjohn’s net income from both within and without the Dis¬ 
trict for the purpose of determining the portion thereof 
subject to tax. The Assessor deducted the respective 
amounts of taxes reported and paid by Upjohn for the 
years involved. (Tr. 193.) 

Accordingly, on January 3,1949, the Assessor made defi¬ 
ciency assessments for the following amounts of taxes, in¬ 
cluding interest thereon (App. 1-2, 10): 


1943 

$7,157.73 

1944 

8,624.75 

1945 

8,73491 

1946 

9,466.24 

Total 

$33,983.63 
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On January 13, 1949, Upjohn paid under protest in writ¬ 
ing all the taxes and interest thereon as assessed in the 
deficiency assessments for the four years involved. (App. 
15.) 

On April 1, 1949 Upjohn filed in the Board of Tax Ap¬ 
peals a petition appealing from the four deficiency assess¬ 
ments involved and requesting that the Board cancel the 
deficiency assessments and determine that the aggregate 
amount of $33,983.63 had been erroneously collected. (App. 
1, 4.) Upjohn based its appeal before the Board, insofar as 
is pertinent to the points on review by this Court, on the 
ground that the Assessor erred in adding as taxable income 
from sources within the District those portions of the 
amounts derived from sales to customers in the District for 
the years involved which had been excluded by Upjohn as 
aforesaid. (App. 2, 15.) 

At the beginning of the hearing before the Board counsel 
for Upjohn said that there were two issues before the 
Board, one of which he stated as follows (the other is not 
set forth here because it was not raised by the points on 
review): 

“There are two issues here; that is, how much 
of the shipments of merchandise by Upjohn Com¬ 
pany to District of Columbia buyers represent 
goods, title to which passed in the District; how 
much represents goods, title of [to] which passed 
outside the District. 

“Almost all of the shipments originated from 
the New York warehouse of the Upjohn Company. 

The question is whether the title passed on delivery 
to the buyer in Washington or on delivery to the 
carrier in New York. ,, (App. 22-23.) 

Upjohn did not, at any time before the Board, raise any 
question concerning the method of apportionment or the 
formula applied for any year here in question. It merely 
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questioned the inclusion of the additional income for each 
year. 

Counsel for Upjohn further stated at the outset of the 
hearing that no contest would be made before the Board 
in connection with the portions of the assessments which 
involve sales to the Federal Government. (App. 24.) 

The Board found that so much of each deficiency assess¬ 
ment as was based upon sales to the Federal Government 
was presumed to be correct and that the income derived 
from such sales amounted to the following (App. 11): 


1943 

$13,240.00 

1944 

26,281.00 

1945 

32,767.00 

1946 

55,692.00 


Sales which Upjohn termed “Drop Shipments,” the in¬ 
come from which amounted to $50 or less for each of the 
years involved, were not explained at the hearing. The 
Board found that the amounts involved in such sales were 
“trifling” and it “ignored” them. (App. 11.) 

The question to be resolved by this Court concerns only 
the remaining portions of the deficiency assessments. The 
Board found that those portions of the assessments were 
based upon sales reflected by amounts as follows (App. 10) 

Peoples Drug Billed and Sales solicited 
Stores, Inc. shipped against by salesmen 



Direct Ship- 
Peoples Drug ments to store 

mail orders 
to customers 

from customers 
in District 


Stores, Inc. 

(Mail or 

other than 

other than 


(Warehouse 

salesmen’s 

Peoples Drug 

Peoples Drug 

Year 

orders mailed) 

orders) 

Stores, Inc. 

Stores, Inc. Total 

1943 

$195,897.26 

1,095.19 

23,132.23 

67,143.22 287,267.90 

1944 

222,012.02 

3,451.13 

27,465.21 

85.206.78 338,135.14 

1945 

239.716.60 

3,625.88 

63,174.65 

72,464.03 378,981.16 

1946 

306,879.28 

3,563.62 

64,877.51 

117,579.56 492,899.97 


The record indicates that the sales, represented by figures 
in the two columns on the left above, were made by Upjohn 
to Peoples Drug Stores, Inc., in the District of Columbia 
under circumstances as follows: 
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Two contracts which were effective during successive 
periods covering the four years involved were entered into 
by and between Peoples and Upjohn on December 11, 1936, 
and July 1,1944, respectively. All Peoples’ purchases from 
Upjohn during the four-year period were made subject to 
one or the other of those two contracts. Except as to dis¬ 
counts the terms of said contracts were identical. Insofar 
as is here pertinent the contracts provided that Upjohn's 
products as listed in its catalog were to be shipped accord¬ 
ing to instructions of peoples; exchange privileges were as 
outlined in Upjohn’s catalog; and “freight charges will be 
allowed on orders amounting to $25.00 net or more, or ex¬ 
press or parcel post charges if not in excess of freight 
orders contained, in dollars and cents, approximately 9J 
rate.” (App. 56-57, 58, 80, 92, 96-97.) 

All Peoples’ warehouse orders for Upjohn’s non-narcotic 
merchandise was shipped into the District to Peoples 
“F.O.B. Washington” during the four years involved. Such 
orders contained, in dollars and cents, approximately 90 
per cent of all the merchandise ordered and purchased by 
Peoples from Upjohn during the four-year period. (App. 
92-93, Tr. 103.) Those orders were typed on Peoples’ 
printed order forms. On each order Peoples typed, as the 
sole entry on a line below the last items ordered, the term 
“F.O.B. Washington.” (App. 38, 99.) 1 Upjohn shipped 
the merchandise requested by Peoples in all such 
“F.O.B. Washington” orders without making any objec¬ 
tion or counter offer at any time . (App. 57, 74, 90, Tr. 178.) 

Upjohn paid all transportation costs on all its goods 
shipped into the District to Peoples during the years in¬ 
volved, including goods on orders amounting to less than 
$25 which the contracts (App. 97-98) did not specifically re¬ 
quire Upjohn to pay (App. 59-60). 

Upjohn made all transportation arrangements and 
selected the carriers used for shipment of all merchandise 

i All Peoples’ warehouse orders, including those of its subsidiary, the 
Graham Remedy Co., bear the printed statement “Deliver Goods to Ware¬ 
house.” (App. 99, Tr. 220, 221.) 
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sold in the District except in rare cases when customers 
requested that shipment be expedited by special delivery or 
other fast means of transportation. (App. 60.) 

Notwithstanding all the evidence pertaining to the sale of 
Upjohn’s merchandise to Peoples, as explained above, the 
Board made an ultimate finding that it was the intent of 
Upjohn and Peoples that title to the merchandise should 
pass to Peoples upon delivery to the carriers. (App. 15, 
Finding 19.) The Board attempted to support that ulti¬ 
mate finding by making certain other findings as follows: 

The Board, after objection by the District’s counsel and 
the Board’s own statement that Peoples’ purpose uncommu¬ 
nicated to Upjohn is “not effective to change the ordinary 
meaning” of “F.O.B. Washington,” admitted testimony of 
one Gundling, chief buyer of Peoples during the years in¬ 
volved, as follows (App. 80-81): 

“The purpose [of “F.O.B. Washington”] was 
as a flag to our accounting office that the trans¬ 
portation cost was either paid before it left the 
factory, or else we were permitted to deduct the 
freight charges from the invoice at the time of pay¬ 
ing it.” 

Based solely upon such testimony the Board made a 
finding which is virtually the same as Gundling’s statement 
(App. 13, Finding 11, 3d sentence): 

“The function of this notation [“F. O. B. Wash¬ 
ington”] was simply to warn the Peoples’ account¬ 
ing department that either transportation was to 
be paid by petitioner [Upjohn], or if paid by Peo¬ 
ples, was to be deducted from the invoice.” 

Also, based solely upon the testimony (admitted over ob¬ 
jection by the District’s counsel) of one Ranney, the only 
agent of Upjohn to testify before the Board, that the term 
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“F.O.B. Washington’’ appearing on Peoples’ orders meant 
absolutely nothing to Upjohn (App. 69-70) and other testi¬ 
mony by him that Upjohn “ignored” the term (App. 57), 
the Board found that “the notation [“F.O.B. Washington”] 
carried no particular significance to petitioner’s [Upjohn] 
branch office personnel • * (App. 13, Finding 11, 5th 
sentence.) 

Gundling testified that Peoples’ purpose in putting 
“F.O.B. Washington” on orders did not include any refer¬ 
ence to guarantee of delivery. (App. 82.) Even though 
the testimony discloses that neither party had communi¬ 
cated to the other that “F.O.B. Washington” as used in the 
orders had some connotation other than that ordinarily 
given it, the Board found upon the sole basis of Gundling’s 
testimony that “Peoples did not, by the use of this nota¬ 
tion intend that petitioner was to guarantee delivery.” 
(App. 13, Finding 11, 4th sentence.) 

Although the Board found as a fact that “shipments and 
payment were not affected by the presence or absence of 
such [“F. 0. B. Washington”] notation” such a statement 
is a conclusion of law unsupported by any basic facts. (App. 
13, Finding 11, 8th sentence.) 

The Board found that Upjohn’s “payment of transporta¬ 
tion charges was regarded by it as a means of adjusting 
the price on its merchandise to meet competition.” (App. 
13, Finding 12.) Regardless of Ranney’s testimony, which 
the Board admitted over objection by the District counsel, 
that Upjohn’s occasion for prepayment of shipping charges 
to customers in the District was to meet competition and to 
equalize selling opportunity (App. 70), the fact is that the 
Peoples’ orders specified “F.O.B. Washington” (App. 99). 

The remaining sales u here in question were made to vari¬ 
ous customers located in the District. Ranney testified that 
such customers were individuals, doctors, retail drug stores. 


Such sales are represented by the two columns of figures on the right in 
the above tabulation reproduced from Finding 6. 
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jobbers, hospitals, institutions and others. (App. 55-56, 68- 
69.) He also testified that all such customers, except a few 
involving less than one per cent of this portion of the busi¬ 
ness, had entered into contracts with Upjohn for the pur¬ 
chase and sale of merchandise (App. 78), and the Board 
found accordingly (App. 12). However, none of the con¬ 
tracts was offered in evidence. 

Instead, Upjohn offered copies of a number of unused 
printed contract forms and copies of contracts 2 executed by 
and between it and customers located outside the District. 
(Tr. 197.) In an attempt to lay a foundation for the admis¬ 
sion of such forms and contracts (App. 32), Ranney testi¬ 
fied that no contracts with District customers for the years 
1943, 1944 and 1945 were available to Upjohn because all 
those contracts had been destroyed under Upjohn’s “Reten¬ 
tion of Records Program.’’ He implied that the contracts 
for 1946 had not been destroyed. (App. 28, 33, 53-54.) He 
then testified that in cases where contracts for any of the 
years 1943,1944 and 1945 had been renewed or succeeded by 
new contracts, Upjohn’s copy of the old contract (for years 
here involved) was attached to the new one, that is, for¬ 
warded to the last existing contract, and still available. 

Notwithstanding self-contradictory testimony of Ranney 
(App. 36) and the objection by counsel for the District, 
the Board admitted into evidence the blank forms and con¬ 
tracts with customers outside the District (Tr. 197-211). 
(App. 37.) Ranney testified that he did not execute any 
contracts with District customers for the years involved. 
(App. 53.) Ultimately, the Board found as a fact that ex¬ 
cept for “less than one per cent of the total shipped on 
miscellaneous orders, all goods sold by petitioner to cus¬ 
tomers in the District, were sold pursuant to agreements on 
various printed forms,” and that the terms of the many 
agreements were in part substantially the terms stated by 
the Board in Finding 9. (App. 12.) 


2 Five of the nine offered were dated prior to 1946. 
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It is apparent from the record that the business between 
Upjohn and its various miscellaneous customers located in 
the District was conducted as follows during the years in¬ 
volved : 

Orders were sent to Upjohn by mail or through Upjohn’s 
salesmen. (App. 10, Finding 6.) The orders sent in 
through Upjohn’s salesmen, as contained in the record, do 
not state the terms under which the merchandise involved 
was purchased. (Tr. 223, 224, 231-234.) Orders sent by 
mail were written on customers’ forms of various types, 
prescriptions blanks, postal cards and letters. (App. 34-33, 
Tr. 223-230.) Upjohn, without more, shipped the mer¬ 
chandise as ordered and paid all transportation costs on 
all shipments. (App. 59-60.) 

Although the Board found as a fact that customers “were 
required to look to the carriers” (instead of to Upjohn) 
when customers sought recovery or adjustment for loss in¬ 
curred in shipment, all specific evidence contained in the 
record pertaining to particular claims for such losses shows 
that customers made a claim upon Upjohn, that Upjohn then 
credited the customer’s account for the amount claimed 
(App. 67) and in turn Upjohn looked to the carrier for the 
same amount. (App. 13, Finding 13,1st sentence, Tr. 236- 
246.) Ranney admitted that he had no knowledge that any 
District customers, other than Peoples, ever filed a claim 
against a carrier during the years involved. (App. 67.) 

The Board found as a fact that Upjohn “on occasion, 
and as a convenience to its customers, made claims to the 
carriers for shipments lost or damaged.” (App. 13, Finding 
13, 2d sentence.) Although Ranney testified that Upjohn 
made claims against carriers only as a convenience to cus¬ 
tomers (App. 49-50), the foregoing finding was apparently 
based solely upon a statement appearing in Upjohn’s cata¬ 
logs, but not on the orders or contract forms in evidence, 
to the effect that Upjohn’s responsibility ceased when ship¬ 
ments were delivered to transportation companies and that 
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claims were to be entered against transportation companies 
by customers, but that Upjohn would be glad to cooperate if 
necessary in securing adjustment. (App. 11, Finding 8, Tr. 
194-196.) Even though the Board found that ‘‘almost all 
of petitioner’s [Upjohn] customers were supplied with peti¬ 
tioner’s catalogs,” Ranney admitted he did not know which 
or how many District customers actually had catalogs dur¬ 
ing the years involved. (App. 11, 64, Findings 8.) Ran¬ 
ney even admitted further that Upjohn’s stock of catalogs 
was “pretty short” during the war years, including the 
years here involved, hence catalogs were not available to 
many of its contract customers during such years. (App. 
64.) • 

The Board held that the portions of the deficiency assess¬ 
ments here involved were erroneous inasmuch as the Board 
concluded as a matter of law that title to the merchandise 
involved passed to the purchasers thereof outside the Dis¬ 
trict and, therefore, the sales thereof were not sales within 
the District. Accordingly, the Board reduced the assess¬ 
ments and ordered that an amount in the aggregate of 
$31,387.98 should be refunded to Upjohn. (App. 16, 18, 
Conclusions of Law 2, 3.) 

The Board of Tax Appeals did not file a memorandum 
opinion in this case. 

STATUTES INVOLVED 

The statutory provisions involved are contained in the 
District of Columbia Income Tax Act of 1939, as amended, 
the material portions of which are as follows: 

Section 2(b) as originally enacted (53 Stat. 1087, c. 367), 
D. C. Code, 1940 ed., Sec. 47-1502(b), provided: 

“(b) TAX ON CORPORATIONS.—There is 
hereby levied for each taxable year upon the tax¬ 
able income from District of Columbia sources of 
every corporation, whether domestic or foreign 
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(except those organizations expressly exempt 
under paragraph (d) of this section), a tax at the 
rate of 5 percentum thereof.” 

Said Section 2(b) was amended by the Act of June 22,1942 
(56 Stat. 376, c. 433), D. C. Code, 1940 ed., Supp. VII, Sec. 
47-1502(b), by adding, interalia , the following proviso: 

“Provided, however, That income derived from the 
procurement of orders for the sale of personal 
property by means of telephonic communication, 
written correspondence, or solicitation by salesmen 
in the District where such orders require accept¬ 
ance without the District before becoming binding 
on the purchaser and seller and title to such prop¬ 
erty passes from the seller to the purchaser with¬ 
out the District is not from District of Columbia 
sources: * * *.” 

The amendment to Section 2(b) was made applicable to 
taxable years beginning after December 31, 1941, by Sec¬ 
tion 4(a) of the Act of June 22,1942, supra . 

Sec. 4(a) (53 Stat. 1088, c. 367), as amended by Sec. 1(b) 
of the Act of February 2, 1942 (56 Stat. 43, c. 33), D. C. 
Code, 1940 ed., Supp. VII, Sec. 47-1504(a): 

“DEFINITION.—The words ‘gross income/ as 
used in this title, include gains, profits, and • • • 
income derived from professions, vocations, trades, 
business, commerce, or sales or dealings in prop¬ 
erty, whether real or personal, growing out of the 
ownership, or use of, or interest in, such prop¬ 
erty; also from * * * transactions of any business 
carried on for gain or profit, or gains or profits, 
and income derived from any source whatever.” 

Sec. 4(b) (53 Stat. 1088, c. 367), D. C. Code, 1940 ed., Sec. 
47-1504(b): 
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‘Mb) OF CORPORATIONS.—In the case of 
any corporation, gross income includes only the 
gross income from sources within the District of 
Columbia. The proper apportionment and alloca¬ 
tion of income with respect to sources of income 
within and without the District may be determined 
by processes or formulas of general apportionment 
under rules and regulations prescribed by the Com¬ 
missioners.” 

Sec. 43(12) (53 Stat. 1106, c. 367), D. C. Code, 1940 ed., 
Sec. 47-1543(12): 

“ (12) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, 
profession, vocation or calling, or commercial ac¬ 
tivity in the District of Columbia; * * 

Section 19 of the Uniform Sales Act, 3 50 Stat. 33 (§28- 
1203, D. C. Code, 1940 ed.) provides, in part, that: 

“Unless a different intention appears, the fol¬ 
lowing are rules for ascertaining the intention of 
the parties as to the time at which the property in 
the goods is to pass to the buyer: 


“Rule 5. If the contract to sell requires the 
seller to deliver the goods to the buyer, or at a 
particular place, or to pay the freight or cost of 
transportation to the buyer, or to a particular 
place, the property does not pass until the goods 
have been delivered to the buyer or reached the 
place agreed upon.” 

STATEMENT OF POINTS 

(1) The Board clearly erred in finding as a fact that it 
was the intent of both the Company and its customers that 

3 Identical with New York Personal Property Law, added L. 1911, c. 571. 
eff. Sept. 1, 1911, contained in 40 McKinney’s Consolidated Laws of N. Y. 
Annotated, Rule 5, Art. 5, Sec. 100. 
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title to the goods sold should pass to the customers upon 
delivery to the carriers and in concluding as a matter of 
law that the title to such merchandise passed to the pur¬ 
chasers thereof outside the District of Columbia. Such 
finding is based upon other findings which are clearly wrong. 

(2) The Board erred in admitting parol testimony offered 
for the purpose of varying or contradicting the terms of a 
written instrument, the terms of which are clear and unam¬ 
biguous, and making a finding based solely upon such parol 
testimony. 

(3) The Board clearly erred in finding as a fact that, 
with the exception of less than 1% of the total goods shipped 
on miscellaneous orders, all goods sold by the Company to 
customers in the District were sold pursuant to agreements 
on various printed forms, when, as a matter of fact, no 
agreements pertaining to customers in the District were 
offered or received in evidence other than those applicable 
to Peoples Drug Stores, Inc. 

SUMMARY OF ARGUMENT 

Tide to merchandise sold by Upjohn passed within the Dis¬ 
trict and die income derived from such sales was from sources 
within the District and as such subject to District income tax. 

Ninety per cent of the merchandise purchased by Peoples Drug 
Stores, Inc, die largest single purchaser, was sold pursuant to 
agreement between the parties which specified “F.O.B. Washing¬ 
ton,” delivery to Peoples’ warehouse, seller to allow cost of 
transportation. Virtually all the other ten per cent of merchan¬ 
dise purchased by Peoples was purchased under the same agree¬ 
ment, except that the term “F.OJB. Washington” was omitted. 
Therefore, tide to all such merchandise passed in the District 

As to the merchandise purchased by all other District customers 
there are no contracts in the record but Upjohn paid all transpor¬ 
tation costs. Tide to that merchandise also passed within die 
District 
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The Board of Tax Appeals made an ultimate finding of fact 
and conclusions of law founded upon basic findings of fact 
which are not supported by substantial evidence and are, there¬ 
fore, clearly wrong. The Board attempted to support such basic 
findings by either testimony or documents which were not, as a 
matter of law, admissible into evidence. The Board even stated 
at the hearing that some of the evidence, which the Board ad¬ 
mitted over objections, was not admissible. 

The Board’s ultimate findings and conclusions based thereon 
were inferred by the Board from basic findings which are dearly 
wrong. The decision of the Board should therefore be reversed 
and the portions in question of the assessments for all years in¬ 
volved should be affirmed. 

ARGUMENT 

I 

Title to the merchandise sold by Upjohn passed within the Dis¬ 
trict and the income derived from such sales was from sources 
within the District and as such subject to tax. 

A—Sales of merchandise to Peoples Drag Stores, Inc. 

Ninety per cent of the merchandise 4 purchased by Peo¬ 
ples Drug Stores, Inc., in the District from Upjohn was 
shipped from New York to Peoples pursuant to the agree¬ 
ment between the parties which specified “F.O.B. Washing¬ 
ton,” delivery to Peoples’ warehouse, seller to allow the 
cost of transportation. (App. 92-93, 96, 97, 99, Tr. 103.) 
Under the provisions of Rule 5 of Section 19 of the Uniform 
Sales Act 5 and the well-established rule of law laid down 

4 Reflected by amounts as specified in Finding 6 and the two left-hand 
columns of figures set forth on page 5, supra. 

5 D. C. Code, 1940 ed.. Sec. 28-1203 which is identical with New York Per¬ 
sonal Property Law, added L. 1911, c. 571, eff. Sept. 1, 1911, contained in 40 
McKinney’s Consolidated Laws of N. Y. Annotated, Rule 5, Art. 5, Sec. 100. 
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by this Court in Electric Storage Battery Co. v. District of 
Columbia * title to the merchandise involved passed within 
the District. 7 

In the Electric Storage Battery case the Court said (p. 
137): 


“Hence, if the facts showed nothing more than a 
contract of purchase of goods in Philadelphia for 
delivery in Washington, seller to pay the cost of 
transportation, Rule 5 would apply and the Board’s 
decision would be correct. * # * by the use of the 
term ‘f.o.b.’ the presumption is that the property 
in the goods passes at that time and place.” 

In the instant case the agreement between the parties 
does not contain any provision indicating, even by implica¬ 
tion, that the parties intended that title to the merchandise 
shipped “F.O.B. Washington” should pass from the 
seller to the buyer anywhere other than in the Dis¬ 
trict Furthermore, all the conduct of the parties dur¬ 
ing the years involved, which is material to passage of 
title, is in accord with the intent contained in their agree¬ 
ment that title should pass in the District. 

The fact that Upjohn paid all transportation costs on all 
merchandise; selected modes of transportation and the 
carriers employed; made all arrangements with carriers; 
and that both parties acquiesced in these arrangements 
clearly show that it was, during the years involved, the in¬ 
tent of the parties that title to the merchandise should pass 
to Peoples upon delivery in the District. (App. 59, 60.) 

Gundling, chief buyer of Peoples, testified that no specific 
agreements existed between Upjohn and Peoples during the 
years involved as to risk of loss occurring in transit. (App. 

« 81 U. S. App. D. C. 135, 155 F. 2d 867. 

7 The contract with Peoples and the “F.03. Washington” orders were ac¬ 
cepted in New York. However, whether the law of the District or that of 
New York is applicable here is immaterial as the result would be the same. 
See Gunther's Sons v. McGoldrick, 5 N. Y. S. 2d 303. affd. on same question, 
18 N. E. 2d 12; Hickman, Williams & Co. v. Murray Transp. Co., 31 F. Supp. 
820. 
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93.) There was, therefore, no contractual obligation what¬ 
soever upon Peoples to bear the risk of loss incurred in 
transit. 

The provisions of the agreement between Upjohn and 
Peoples, together with all material facts pertaining to per¬ 
formance by both parties can, therefore, lead to only one 
conclusion: that is, that title to all the merchandise sold to 
Peoples subject to “F.O.B. Washington’’ orders passed 
within the District within the meaning of Sec. 2(b) of the 
District of Columbia Income Tax Act of 1939, as amended. 

In District of Columbia v. Johnson <& Wimsatt, B. T. A. 
Docket No. 856, affirmed 82 U. S. App. D. C. 81, 160 F. 2d 
914, cert. den. 332 U. S. 760, the Board of Tax Appeals, 
referring to the decision of this Court in the Electric Stor¬ 
age Battery case , 7 * supra, said (App. 12 Joint Appendix in 
Johnson & Wimsatt, No. 9384): 

“Thus the decision of the Court of Appeals 
makes the place of passage of title the sole test of 
taxability.” 

Recently, in District of Columbia v. Chesapeake & Poto¬ 
mac Telephone Co., _U. S. App. D. C_, 179 F. 2d 814, 

817, this Court cited with approval the Electric Storage Bat¬ 
tery case, supra, as existing law in this jurisdiction 
dealing “with the question of where title passed in order 
to determine whether a particular sale gave rise to ‘gross 
income from sources within the District of Columbia.’ ” 
In the Chesapeake & Potomac Telephone case, supra, the 
Court said: “Whether the sale has taken place in the Dis¬ 
trict depends upon where ‘title’ of the directories passed.” 

Virtually all the remaining 10 per cent of the mechandise 
shipped to Peoples during the years involved were sold 
under the same provisions of contract, except for omission 
of “F.O.B. Washington,” as was the 90 per cent heretofore 

The Electric Storage Battery case involved two tax years, one prior to, 
and the other subsequent to the addition of the proviso to Sec. 2(b) of the Act 
of 1939, sujpra, by the Act of June 22, 1942, 56 Stat. 376, D. C. Code, 1940 ed., 
Supp. VII, 5 47-1502(b). 
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discussed. Also, the conduct of the parties pertaining 
to such 10 per cent of the merchandise was identical in 
every respect with that of the parties pertaining to the 90 
per cent of the merchandise sold to Peoples. 

The 10 per cent of the merchandise shipped to Peoples 
without “F.O.B. Washington’’ comes within the meaning 
of the rule of law that— 

“unless a different intention appears * * * if the 
contract to sell requires the seller * • • to pay the 
freight or cost of transportation to the buyer, or to 
a particular place, the property does not pass until 
the goods have been delivered to the buyer or 
reached the place agreed upon.” 8 

There is no evidence in the record which rebuts, or tends to 
rebut, the presumption created by law that title to the said 
10 per cent of such merchandise passed within the District. 
It is, therefore, obvious that since Upjohn did not overcome 
that presumption, title to such merchandise passed within 
the District within the meaning of the provisions of Sec. 
2(b) of the District of Columbia Income Tax Act of 1939, as 
amended. 

B—Sales of merchandise to all customers other than Peoples 

Drug Stores, Inc. 

The remaining sales 9 here in question were made to all 
of Upjohn’s customers, other than Peoples, located in the 
District. If formal contracts were entered into by and be¬ 
tween Upjohn and any of these various customers for the 
purchase and sale of the merchandise here involved, the 
record does not contain any evidence of such contracts. 
There was some testimony to the effect that orders from 
these various customers were sent in through Upjohn ? s 

8 Sec. 19, Uniform Sales Act, supra. 

•Reflected by amounts as specified in Finding 6 and the two right-hand 
columns of figures set forth on page 5, supra. 
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salesmen and by mail on customers’ order forms, prescrip¬ 
tion blanks, postal cards and letters, and a few of such or¬ 
ders are in evidence. (App. 34-35, Pet. Ex. 14, original copy 
(no record number), Tr. 223-226; 227-228; 229-230; 231-234.) 
However, none of the orders contained in the record state 
any terms for the purchase and sale of the merchandise in¬ 
volved. Upjohn did not acknowledge these orders; it mere¬ 
ly shipped the merchandise to the District of Columbia, and 
paid all transportation costs on all such shipments. When 
loss occurred by reason of damage in transit to merchandise, 
customers notified Upjohn of such loss and Upjohn credited 
or reimbursed the customers. In turn, Upjohn filed claim 
against the carrier. (Tr. 236-246.) Ranney admitted that, 
except for Peoples, he did not know of any District customer 
who had in the years involved filed any claim against a 
carrier (App. 67). 

The record does not contain any substatial evidence show¬ 
ing that the parties intended that the title to the merchan¬ 
dise involved should pass other than in the District of Co¬ 
lumbia where it is presumed to have passed under the 
above-mentioned provisions of the Uniform Sales Act. 

Accordingly, the determination of the Assessor that title 
to all Upjohn’s merchandise involved for the years in ques¬ 
tion passed within the District of Columbia is correct and 
should have been affirmed by the Board. 

H 

The Board’s decision should be reversed for the reason that its 
ultimate finding of fact and conclusion of law are based upon 
findings which are not supported by substantial evidence and 
are therefore clearly erroneous 

The ultimate finding of the Board that “it was the intent 
of both petitioner [Upjohn] and its customers that title to 
the goods should pass to the customers, upon delivery to the 
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carrier” is clearly erroneous inasmuch as it is founded 
upon basic findings which are clearly erroneous for the 
reason that they are either not supported by the evidence 
or are clearly contrary to it. 

In Saginaw Broadcasting Co. v. Federal Communications 
Commission, 68 App. D. C. 282, 287, 96 F. 2d 554, 559, cert, 
denied, 305 U. S. 613, 83 L. Ed. 391, 59 S. Ct. 72, this Court 
said: 


“The requirement that courts, and commissions 
acting in a quasi-judicial capacity, shall make find¬ 
ings of fact, is a means provided by Congress for 
guaranteeing that cases shall be decided according 
to the evidence and the law, rather than arbitrarily 
or from extralegal consideration;” 

In discussing the necessary characteristics of findings 
of fact this Court set forth the process to be followed in 
reaching a decision and said in part (68 App. D. C. 287): 

“ # * * (2) from attentive consideration of this 
evidence a determination of facts of a basic or un¬ 
derlying nature must be reached; (3) from these 
basic facts the ultimate facts, usually in the lan¬ 
guage of the statute, are to be inferred • • • (4) 
from this finding the decision will follow by-the ap¬ 
plication of the statutory criterion.” 

The Court stated the foregoing more concisely in the 
following language (68 App. D. C. 288): 

“We now rule that findings of fact, to be suffi¬ 
cient * * # must include what have been above de¬ 
scribed as the basic facts, from which the ultimate 
facts in the terms of the statutory criterion are in¬ 
ferred.” 

In the more recent case of American Broadcasting Co. v. 
Federal Communications Commission, _U. S. App. D. C. 
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—, 179 F. 2d 437, 444, the Court discussed the necessity of 
supporting ultimate findings by basic or underlying findings 
based upon the evidence and cited as an authority the 
Saginaw case, supra. 

See also, Mayo v. Canning Co., 309 U. S. 310, 316, 84 L. 
Ed. 774, 60 S. Ct. 517; Schneiderman v. United States, 320 
U. S. 118,129-130, 87 L. Ed. 1796, 63 S. Ct. 1333. 

The following findings of fact are clearly wrong for rea¬ 
sons hereinafter set forth and therefore the ultimate find¬ 
ing and conclusions of law are not supported by substan¬ 
tial evidence: 

The Board erred in finding that “The function of this 
notation [“F.O.B. Washington”] was simply to warn the 
Peoples’ accounting department that either transportation 
was to be paid by petitioner, or if paid by Peoples, was to 
be deducted from the invoice.” (App. 13, Finding 11, 3d 
sentence.) Such a finding is clearly erroneous as a matter 
of law. When Upjohn filled Peoples’ orders containing the 
term “F.O.B. Washington” by shipping the merchandise 
in that manner without more, the contract was, as a matter 
of law, executed in accordance with the terms of such orders. 
(App. 57, 74, 90.) 

The contractual relations created when petitioner shipped 
pursuant to Peoples’ “F.O.B. Washington” orders cannot 
have any other meaning than the usual connotation attri¬ 
buted to such language by custom and law. The meaning 
of words is not a matter of logic but of usage. United 

Cigar-Whelan Stores Co. v. District of Columbia, _U. S. 

App. D. C._, 176 F. 2d 952. 

The Supreme Court of the United States said in Strother 
v. Lucas, 37 U. S. 410,9 L. Ed. 1137, that “in the term ‘laws,’ 
is included custom and usage, when once settled; • • 

In that sense, then the words “custom” is a part of the 
‘ ‘ law. ” A “ custom ’ ’ if not prohibited by law is legal. 

The agreements between Upjohn and Peoples with re¬ 
spect to the sales involved in this proceeding are plain and 
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unambiguous. They must therefore be given the force and 
effect to which the law attaches. It is only when a contract 
is ambiguous that room is left for speculation as to the real 
intent of the parties. Machen v. Yost, 54 App. D. C. 261, 
262, 296 F. 1008. See also, Star-Chronicle Pub. Co. v. New 
York Evening Post, 256 F. 435,441; Bank of the Metropolis 
v. Kennedy, 84 U. S. 19, 28, 21 L. Ed. 554, 557. 

Although it is true that the parol evidence rule may not 
always be invoked to exclude an explanation of the facts 
concerning a mutual agreement between the parties, it may 
always be invoked to exclude testimony offered merely to 
vary the legal effect of the terms of the instrument. 9 
Mertens, Law of Federal Income Taxation, Sec. 50.80 
(1943 ed.) 

In Pugh v. Commissioner, 49 F. 2d 76, 79 (C. A. 5th Cir.) 
the Court said: 

“The proposal is to give this recorded instrument 
an effect according to the wish of the parties rather 
than that attributable to it by law, and thus to con¬ 
trol as against the United States the application of 
the tax laws. While it is sometimes broadly stated 
that the parol evidence rule has no application to 
any save parties to the instrument and their priv¬ 
ies, In re Shields Brothers, 134 Iowa, 559, 111 
N. W. 963, 10 L. R. A. (N. S.) 1061; O’Shea v. 

N. Y. R. R. Co. (C. C. A.) 105 F. 559; Blake v. Hall, 

19 La. Ann. 49, yet when an instrument is executed 
as the final embodiment of an agreement, and be¬ 
comes the act of the parties, and where the parol 
evidence is offered merely to vary the legal effect 
of its terms, the rule operates to protect all whose 
rights depend upon the instrument though not 
parties to it. Allen v. Ruland, 79 Conn. 405, 65 A. 

138, 118 Am. St. Rep. 146, 8 Ann. Cas. and note, 
page 347; 10 R. C. L. § 213; 5 Wigmore on Evi¬ 
dence, §§2425, 2446; Williston on Contracts, 

§ 647.” 
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See also, Jurs v. Commissioner, 147 F. 2d 805, 810. 

The only “evidence” contained in the record upon which 
the Board could possibly have based the finding that the 
“F.O.B. Washington” notation was simply to warn Peo¬ 
ples’ accounting department is the testimony of Gundling, 
an employee of Peoples, to the effect. (App. 81.) The Dis¬ 
trict’s counsel objected when Gundling was asked “What 
was the purpose of putting that [“F.O.B. Washington”] 
on the orders.” (App. 80-81.) However, the Board over¬ 
ruled the objection and said (App. 81): 

‘ ‘ THE BOARD: Well, my disposition is to hold 
that intent could be shown if the intent is com¬ 
municated by the party having such intent to the 
other party, but then uncommunicated intent is 
probably not effective to change the ordinary 
meaning of the language. 

“However, I will overrule the objection for the 
present, but that is the way I feel about the effect. 

“MR. ENTRIETTO [counsel for Upjohn]: The 
question was only what was his purpose. 

“THE BOARD: I understand. 

“His purpose uncommunicated to the Upjohn 
Company, I am very doubtful as to whether it 
means anything. 

“At the same time, the intent of Upjohn Com¬ 
pany, which was testified to yesterday, was not 
communicated to Peoples on the same footing.” 

Gundling admitted that Peoples had never discussed the 
term “F.O.B. Washington” with Upjohn and that Upjohn 
did not ever object to the term. (App. 90.) 

Gundling’s testimony as to Peoples’ purpose in placing 
“F.O.B. Washington” on orders is directed solely to the 
legal effect of the contract terms between the parties. The 
admission of such testimony is a clear violation of the parol 
evidence rule, a rule of substantive law. Therefore, as the 
Board stated at the hearing, such testimony could not be 
effective to explain or vary the written contractual provi- 
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sions between the parties. However, the Board made a 
finding based solely on such testimony. (App. 13, Finding 
11, 3d sentence.) That finding is clearly wrong. 

The Board erred in finding that “Peoples did not, by the 
use of this notation [“F.O.B. Washington”] intend that 
petitioner was to guarantee delivery.” (App. 13, Finding 
11,4th sentence.) As a matter of law “F.O.B. destination” 
means nothing else or less than delivery guaranteed at the 
place designated in the term. Since any intent the parties 
here might have had when the contract was performed, 
which was contrary to that expressed in their instruments, 
was uncommunicated to each other at that time, it must now 
be determined as a matter of law that the parties intended 
what they agreed to, that is, that Upjohn guaranteed de¬ 
livery in the District. 

The Board erred in finding that “The notation [“F.O.B. 
Washington”] carried no particular significance to peti¬ 
tioner’s [Upjohn] branch office personnel * * *.” 

(App. 13, Finding 11, 5th sentence in part.) The 
Board did not have substantial evidence before it 
to justify such a finding. The only possible evidence upon 
which this finding could be based was testimony by Ranney, 
Upjohn’s agent, that the term “meant absolutely nothing 
to us.” (App. 57, 69-70.) Counsel for the District objected 
to Ranney’s statement before it was made. The Board 
overruled the objection, and said, “Let him answer, but I 
am very doubtful about its relevance.” (App. 69-70.) Not¬ 
withstanding the Board’s comment and the meaning given 
to the term by law, the Board based this finding upon Ran¬ 
ney's inadmissible and self-serving testimony. 

The Board erred in finding that “Orders from Graham 
Remedy Company, a subsidiary of Peoples Drug Stores. 
Inc^ • • • did not bear this notation [“F.O.B. Washing¬ 
ton”].” (App. 13, Finding 11, 6th sentence, in part.) 
Gundling, Peoples’ agent and Upjohn’s witness, testified 
that even though the Graham orders in evidence (Tr. 
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221-222) did not bear the term, as a rule all Graham orders 
did bear it. (App. 85.) Although Ranney, Upjohn’s agent, 
testified he had never seen the term on any Graham order, 
he admitted that at best he had not seen over 10 per cent of 
such orders, and that he had no knowledge as to those he 
had not seen. (App. 61-62.) Upjohn did not produce the 
originals from its files or the copies from Peoples. Even if 
Ranney’s testimony as to Graham orders is given more 
weight than Gundling’s it would be impossible for the Board 
to find that any more than 10 per cent of the Graham orders 
did not bear the F.O.B. term. 

The Board erred in finding as a fact that “Shipments and 
payment were not affected by the presence or absence of 
such [“F.O.B. Washington”] notation” (App. 13, Fnding 
11, 8th sentence.) This is a conclusion of law reached by 
the Board from its erroneous determination that although 
the parties said “F.O.B. Washington” they did not mean 
what they said. As a matter of law, based on the meaning 
of “F.O.B. Washington [destination]” as established by 
custom and law, the shipments and payments were affected 
by the presence of the F.O.B. notation, and title to the goods 
shipped passed in the District. 

The Board erred in finding that “With the exception of 
less than one per cent of the total shipped on miscellaneous 
orders, all goods sold by petitioner [Upjohn] to customers 
in the District, were sold pursuant to agreements on various 
printed forms” and that the terms of the agreements were 
substantially the terms set forth by the Board in Finding 9. 
(App. 12, Finding 9.) The record does not contain any 
contract between Upjohn and District purchasers other than 
Peoples Drug Stores, Inc. 

Upjohn endeavored to establish the terms of contracts, 
which it alleged had existed during the years in question 
with District customers, by printed contract forms, some of 
which were executed by customers located in other juris¬ 
dictions and some of which were not executed at alL (Tr. 
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197-211.) In an effort to establish the admissibility of the 
printed contract forms (Tr. 197-211), not executed by Dis¬ 
trict customers, as the next best evidence in lieu of the 
actual contracts with District customers, Ranney testified 
that pursuant to their “Retention of Records Program,” 
Upjohn’s copies of all District contracts were destroyed for 
1943, 1944 and 1945. (App. 28, 33, 53-54.) Counsel for 
the District objected to the testimony concerning such con¬ 
tract forms and to the admission of them into evidence. 
(App. 35, Tr. 47.) The Board then questioned Ranney 
about the destruction of Upjohn’s copies of contracts, as 
follows, and by so doing impeached Ranney’s credibility 
(App. 36): 

“THE BOARD: In other words, your state¬ 
ment that the contracts made prior to 1946 were 
destroyed is not accurate, right f 

“THE WITNESS: If the contract had expired 
and there was no renew’al those contracts appear¬ 
ing or having been filed in the years 1943,1944, and 
1945, would be destroyed. It is possible that where 
a renewal of the same contract would occur or the 
signing of a different type contract would occur, 
that the old contract might be attached too. 

“THE BOARD: Didn’t that happen in many 
cases T 

“THE WITNESS: It did. 

“THE BOARD: How can you say that as a 
general rule or a universal rule all contracts prior 
to 1946 were destroyed? 

“THE WITNESS: I should not say ‘all were 
destroyed, ’ but any that appear in those files and 
have been completed and not renewed would have 
been destroyed.” 

Ranney further testified that Upjohn’s New York branch 
office had followed the same policy of destroying its copies 
of all contracts with customers in all other territories as 
well as those with District customers. (App. 53.) Con- 
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trary to Ranney’s testimony, Petitioner’s Exhibit 5 con¬ 
tains a number of executed contracts with customers in New 
York, New Jersey and Pennsylvania, several of which bear 
dates of the years for which Ranney testified all contracts 
had been destroyed. (Tr. 197-211.) 

Ranney also testified that he, personally, “did not exe¬ 
cute any of the contracts during the years 1943 to 1946, in¬ 
clusive. ’ ’ (App. 53.) 

Regardless of the fact that Ranney’s credibility had been 
so completely impeached the Board admitted Petitioner's 
Exhibit 5 into evidence (App. 37) and apparently based 
Finding 9 upon that exhibit. The Board clearly committed 
error in making such a finding. In the recent case of Rice 

v. United States, _U. S. App. D. C_, 179 F. 2d 26, 28, 

this Court said: 

“• # * And yet that Court had itself so effec¬ 
tively impeached McClure’s testimony on the sub¬ 
ject that we deem it committed error in basing find¬ 
ings thereon.” 

Inasmuch as Ranney’s credibility concerning the unavail¬ 
ability of the best evidence (the actual District contracts 
for 1943, 1944 and 1945) was so effectively impeached and 
since he admitted the 1946 contracts were available, and 
yet no attempt was made by Upjohn to introduce hPo evi¬ 
dence any of its own copies for 1946 or any of its District 
customers’ duplicate copies of the contracts for 1943, 1944 
and 1945 (App. 55) the Board was required to infer that 
either no such District contracts existed or that if they did 
exist then they would be adverse to Upjohn’s interests in 
this proceeding if produced. 

In Kirby v. Talmadge, 160 U. S. 379, 383, 40 L. Ed. 463, 
465, 16 S. Ct. 349, the Court said: 

“ • * # It is said by Mr. Starkie, in his work on 
Evidence (voL 1, p. 54): ‘The conduct of the party 
in omitting to produce that evidence in elucidation 


28 


of the subject-matter in dispute, which is within 
his power and which rests peculiarly within his 
own knowledge, frequently affords occasion for 
presumptions against him, since it raises strong 
suspicion that such evidence, if adduced, would op¬ 
erate to his prejudice. ’ ” 

In Graves v. United States, 150 U. S. 118, 121, 37 L. ErL 
1021,1023,14 S. Ct. 40 the Court said: 

“ * * • The rule even in criminal cases is that if a 
party has it peculiarly within his power to produce 
witnesses whose testimony would elucidate the 
transaction, the fact that he does not do it creates 
the presumption that the testimony, if produced, 
would be unfavorable. 1 Starkie, Ev. 54; Peoples 
v. Hovey, 92 N. Y. 554, 559; Mercer v. State, 17 
Tex. App. 452, 467; Gordon v. People, 33 N. Y. 
508.” 

See Rappaport v. Capital Traction Company, 48 App. D. C. 
359, 362, in which the Court relied on the doctrine in Graves 
v. United States, supra. In Interstate Circuit v. United 
States, 306 U. S. 208, 226, 83 L. Ed. 610, 59 S. Ct 467, the 
Court said: 


“ • • * The production of weak evidence when 
strong is available can lead only to the conclusion 
that the strong would have been adverse. Clifton 
v. United States, 4 How. 242, 247.” 

Upjohn did not seek to establish the contracts involved 
by even secondary evidence. In fact, after Upjohn failed 
to explain the unavailability of the primary evidence, it in¬ 
troduced into evidence (Tr. 197-211) documents that did 
not pertain to District sales in any way and which amounted 
to no evidence at all to prove the terms of contracts with 
District customers. According to the authorities quoted 
above, therefore, Upjohn’s failure to present evidence with- 
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in its control, or that of its customers, imposed a duty upon 
the Board to find that the presumption was in favor of the 
District, but the Board, contrary to law, used the presump¬ 
tion in favor of Upjohn. 

The Board committed error in finding that “Petitioner’s 
payment of transportation charges was regarded by it as a 
means of adjusting the price on its merchandise to meet 
competition. ’’ The only evidence upon which such a conclu¬ 
sion could be based is testimony of Ranney as follows (App. 
70): 

“By Mr. Enrietto: 

“Q. What was your occasion for prepayment of 
shipping charges to customers in the District of 
Columbia in the years 1943 to 1946, inclusive? 

“THE BOARD: I don’t know what you mean 
by ‘What was your occasion.’ What they did? Or 
why they did it? 

“MR. ENRIETTO: Yes, I want him to say so. 

“THE BOARD: It was a policy, 

“MR. ENRIETTO: That is a matter of evi¬ 
dence. We have to have it in the record. 

“MR. CHEATHAM: If your Honor please, the 
contract, for instance between the Peoples Drug¬ 
store Company and the Upjohn Company says that 
this is to be done. 

“THE BOARD: We are wasting more time dis¬ 
cussing it than if we were to let him answer it 

“THE WITNESS: To meet competition. For 
us to equalize selling opportunity.” 

The agreement between Upjohn and Peoples specifies 
that the merchandise was shipped “F.O.B. Washington.” 
The reasons why Upjohn may have paid the transportation 
costs under the circumstances which existed here are im¬ 
material and have no bearing either upon the contractual 
relations or what was actually done. The reasons why 
Upjohn paid the transportation costs, as stated by Ranney, 
do not alter the fact that Upjohn actually paid all such costs 
on all shipments to all customers as well as to Peoples in 
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the District. Furthermore, even if the matter were material, 
there is no substantial evidence to corroborate Ranney's 
testimony. 

The Board erred in finding that “Petitioner [Upjohn] 
did not guarantee delivery of goods, and in case of loss pur¬ 
chasers were required to look to the carriers.” (App. 13, 
Finding 13,1st sentence.) Since, as a matter of law, Upjohn 
retained title to the merchandise shipped pursuant to the 
term “F.O.B. Washington” until such merchandise reached 
the District, it follows as a matter of law that Upjohn did 
guarantee delivery, and the Board was clearly wrong. 
Since Upjohn paid the cost of transportation on all the 
merchandise, other than that shipped pursuant to the 
“F.O.B. Washington” orders, and there is no substantial 
evidence in the record to the effect that the parties agreed 
or manifested any other intent that Upjohn was not to 
guarantee delivery, Upjohn did guarantee delivery as a 
matter of law. 

Purchasers were not required to look to carriers in case 
of loss incurred in transit because there was no specific 
agreement between Upjohn and Peoples concerning such 
loss (App. 93), nor is there any substantial evidence in the 
record to indicate that any such agreement existed between 
Upjohn and its other District customers. 

The Board erred in finding that “During the years in¬ 
volved, almost all of petitioner’s customers were supplied 
with petitioner’s catalogs, which stated terms of sales, in¬ 
cluding the following: * • (Here the Board quoted two 
paragraphs that appear under the heading “breakage or 
shortage”—in both Exhibit 3 (Upjohn’s large catalog) and 
Exhibit 4 (Upjohn’s small catalog).) Ranney, Upjohn’s 
agent, testified on direct examination that Exhibit 3 (Up¬ 
john’s large catalog) was in use in the years 1943 to 1946, 
inclusive (App. 28-29) and that Exhibit 4 (Upjohn’s small 
catalog) was used by District of Columbia buyers in those 
years (App. 30). Both contain the language quoted in 
Finding 8. 


There is no evidence in the record which shows that 
Ranney, located in New York or Kalamazoo, Michigan, dur¬ 
ing the years involved, had any knowledge as to which, if 
any, of Upjohn’s customers located in the District used a 
catalog. Ranney’s testimony referred to above concerning 
the catalogs was obviously impeached on cross-examination 
as follows (App. 64): 

“By Mr. Cheatham: 

“Q. Did the Upjohn Company in the years in¬ 
volved, send every person or company who entered 
into a new contract, or had a contract existing dur¬ 
ing one of those four years, a copy of one or the 
other of those catalogs? 

“A. If stocks of the catalog permitted, he was 
sent one. 

“THE BOARD: If what? 

“THE WITNESS: If stocks permitted, he was 
sent one. 

“THE BOARD: Did you customarily have 
enough catalogs for that purpose? 

“THE WITNESS: Customarily, yes. During 
the war years sometimes they were pretty short - 

■ • • • 

“By Mr. Cheatham: 

■ i 

“Q. From 1943 to 1946, do you mean? 

“A. Yes.” 

Inasmuch as the record contained no evidence concern¬ 
ing the use of Upjohn’s catalogs by District customers dur¬ 
ing the years involved (except as to Peoples Drug Stores, 
Inc.) other than the discredited testimony of Ranney, the 
Board committed error in using such testimony as the basis 
for making findings that “almost all of petitioner’s custom¬ 
ers were supplied with petitioner’s catalogs.” Rice v. 
United States , supra. 
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People’s Drug Stores, Inc., had a copy of Upjohn’s large 
catalog (Pet Ex. 3) and used it. However, the following 
testimony of Gundling, Peoples’ Chief Buyer during the 
years involved, shows that Peoples used the catalog only 
as to price and discounts (App. 89-90): 

“By Mr. Cheatham: 

“Q. Would you say that Peoples Drug Stores, 
through you, based the orders from the Upjohn 
Company, during the years in question, on the 
catalog, Petitioner’s Exhibit 3, which is the 
manual, only as to price and discounts? 

“A. Yes, sir.” 

All Peoples’ purchases were made subject to one or the 
other of the contracts with Peoples (App. 96-97) but the 
two paragraphs quoted in Finding 8 from the catalogs 
were not made a part of either contract by incorporation by 
reference although certain other parts of the catalogs which 
are not here pertinent were specifically made a part of the 
Peoples ’ contracts. Had Upjohn intended to make the para¬ 
graphs quoted in Finding 8 a part of such contracts it 
would likewise have specifically done so. 

Since the basic findings of fact here material are clearly 
wrong the Court should review all of the facts material 
thereto contained in the record as well as the law involved. 

The Court, in District of Columbia v. Pace, 320 U. S. 698, 
703,88 L. Ed. 408, 64 S. Ct 406, said: 

“We conclude, therefore, that the Court of Ap¬ 
peals has power to review decisions of the Board 
of Tax Appeals as under the equity practice in 
which the whole case, both facts and law, is open 
for consideration in the appellate court, subject 
to the long-standing rule that findings of fact are ' 
treated as presumptively correct and are accepted 
unless clearly wrong. The Court of Appeals there- 



fore had power to set aside the determination of the 
Board of Tax Appeals if convinced, as it was, that 
the Board was clearly wrong. • • • ” 

The District of Columbia in the case at bar asks the 
Court to set aside the determination of the Board for 

“ * • • A finding is ‘clearly erroneous’ when al¬ 
though there is evidence to support it, the review¬ 
ing court on the entire evidence is left with the de- . 
finite and firm conviction that a mistake has been 
committed.” United States v. United States Gyp¬ 
sum Co., 333 U. S. 364, 395, 92 L. Ed. 746, 68 S. Ct 
525. 

CONCLUSION 

% 

The decision of the Board in this case is clearly erroneous 
and should be reversed. 
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QUESTION PRESENTED. 

The question before this Court is whether in computing 
the income apportionment factor for District of Columbia 
income tax purposes for the years 1943 to 1946, inclusive, 
the exclusion determined by the Board of Tax Appeals of 
sales of certain merchandise shipped by Upjohn to District 
customers, on the basis that the parties intended that title 
to such merchandise pass on delivery to the carrier in New 
York is supported in law and by substantial evidence. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit. 


No. 10542. 


District of Columbia, Petitioner , 
v. 

The Upjohn Company, Respondent. 


On Petition to Review Decision of the Board of Tax Appeals 
for the District of Columbia. 


BRIEF FOR RESPONDENT. 


COUNTER-STATEMENT OF CASE. 

Rule 17(c)(4) of the Court requires of appellant—“a 
concise statement of the case containing all facts material 
to the consideration of the questions presented • * In¬ 
stead petitioner offers the Court a confused mixture of 
fact, omissions of fact, law and arguments on evidence. To 
point to two or three glaring inadequacies: 

(1) In cases of this type, the nature of the bill of lading 
attending shipment of goods is a very important element— 
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yet the District signally omits any reference to bills of lad¬ 
ing or the practice in respect thereof—indeed, even the 
words “bill of lading” do not appear anywhere in petition¬ 
er’s brief. 

(2) In cases of this type, the fact that Upjohn’s prin¬ 
cipal customer, Peoples Drug Stores, Inc., accepted the bur¬ 
den of loss on shipments and the practice in respect thereto 
is important—yet, petitioner’s statement omits any facts 
respecting this. 

(3) Petitioner pitches most of his argument concerning 
shipments to Peoples on a notation at the foot of Peoples’ 
warehouse orders which reads “Less 15%: FOB: Wash¬ 
ington” but which petitioner throughout its brief treats as 
though it were merely “F. 0. B. Washington”. 

For a full and accurate view of the vital facts respecting 
the sales in question, Upjohn refers the Court to the find¬ 
ings of the Board which are concise and considered state¬ 
ments of fact. (App. 5-15) To allow this Court to check 
those findings against the record for evidence in support, 
record references are here supplied. 1 

“7. All of the shipments referred to in Finding No. 6 
were made from Upjohn’s New York warehouse and branch 
office. (App. 27) 

“8. During the years involved, almost all of Upjohn’s 
customers were supplied with Upjohn’s catalogs, which 
stated terms of sales, including the following: (App. 51-52, 
64) 

‘Breakage or Shortage 

‘All shipments are double checked with the original 
order before being packed. Our responsibility ceases 
when shipments are delivered to and accepted by the 
transportation companies. Before reporting shortage 

1 To avoid repetition, Findings 1-6 are omitted since they cover facts not 
controverted by petitioner. To avoid confusion, “Upjohn” is substituted for 
“petitioner” in the findings. 
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in shipments, examine packing carefully. No claims 
for shortage will be allowed unless made within ten 
days from receipt of goods. 

‘In case of damaged shipment write “Received in 
bad order” on receipt before signing and a note stat¬ 
ing nature of damage. Claims should be entered 
against transportation company, but we shall be glad 
to cooperate if necessary in securing adjustment.’ 
(App. 29-30; Tr. 194,196) 

“9. With the exception of less than one percent of the 
total shipped on miscellaneous orders, all goods sold by 
Upjohn to customers in the District, were sold pursuant to 
agreements on various printed forms. These forms were 
substantially as follows: (App. 31-33, 78, 96, 97; Tr. 
197-211) 

‘The Upjohn Company 
Gentlemen: 

Please enter my/our order for a selection of products 
from your current catalog amounting to not less than 
• * • dollars net, to be shipped within one year from 
this date according to mv/our instructions, at the dis¬ 
counts shown below. This agreement will continue in 
force from year to year until revoked by either party.’ 

(Here followed a list of discounts, which differed as to 
different classes of customers.) 

*•••*• 

‘Freight charges (or express or parcel post charges, if 
not in excess of freight rate) will be allowed on orders 
amounting to * * * dollars net, or more ...*•* 

This agreement is not effective until executed by you 
at your home office or at one of your branch offices.’ 

“(The asterisks before the word ‘dollars’ in the fore¬ 
going indicates varying amounts, depending on the form of 
contract used). 

“The forms for infusion solutions made no mention of 
transportation expenses. (Tr. 207-211) 
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“10. Notwithstanding the limitation as to the size of the 
order which was expressed to be a condition for the prepay¬ 
ment of transportation charges, Upjohn paid or allowed 
all transportation charges, regardless of the size of the 
order, except for infusion solutions. (App. 59-60) 

“11. On all warehouse orders for goods charged to Peoples 
Drug Stores, Inc., for Upjohn’s merchandise to be shipped 
into the District of Columbia (except orders for narcotics), 
Peoples Drug Stores, Inc. typed on its own printed order 
forms at the end thereof the following: ‘Less 15 percent, 
FOB Washington/ (App. 99, 105) The omission of this 
notation from orders for narcotics, resulted from the 
mechanics for making up these orders. (App. 41-42, 83, 90, 
109) The function of this notation was simply to warn the 
Peoples’ accounting department that either transportation 
was to be paid by Upjohn, or if paid by Peoples, was to 
be deducted from the invoice. (App. 81) Peoples did not, 
by the use of this notation intend that Upjohn was to guar¬ 
antee delivery. (App. 70, 82) The notation carried no par¬ 
ticular significance to Upjohn’s branch office personnel, and 
was not ever the subject of discussion or correspondence. 
(App. 57, 69-70, 74, 90) Orders from Graham Remedy 
Company, a subsidiary of Peoples Drug Stores, Inc., orders 
from individual stores of Peoples, and orders from cus¬ 
tomers other than Peoples did not bear this notation. (App. 
61-62,83,84, 85, 91,110, 111, 112,114,116,118,119,120,121) 
Nevertheless, Upjohn paid transportation costs on those 
sales also. (App. 59) Shipments and payment were not 
affected by the presence or absence of such notation. 
(App. 71) 

“12. Upjohn’s prepayment of transportation charges 
was regarded by it as a means of adjusting the price on its 
merchandise to meet competition. (App. 70) 

“13. Upjohn did not guarantee the delivery of goods, and 
in case of loss the purchasers were required to look to the 
carriers. (Tr. 194, 196) Upjohn on occasion, and as a 
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convenience to its customers, made claims to the carriers 
for shipments lost or damaged. (App. 49-50,123-126) The 
total loss claims handled in the New York branch were 
$15,388 for all four years. Of these less than 1%, or $154 
represented D. C. shipments in those years. (App. 48) 
There were only three claims in 1946. (App. 66) When 
such a claim was made, Upjohn credited the customer with 
the amount thereof. (App. 49, 67, 126) If the carrier did 
not recognize the claim, the loss would fall on Upjohn rather 
than the customer. (Tr. 126) This happened very infre¬ 
quently. (Tr. 126) Except as to parcel post shipments, 
Peoples Drug Stores, Inc., handled all of its claims for 
goods lost or damaged in transit. (App. 47, 85-89,127-129) 
It bore the loss when it could not collect from the carrier. 
(App. 89, 92) This seldom happened. (App. 89) 

“14. All shipments to Peoples ’ warehouses, and all ship¬ 
ments in excess of 60 lbs., about 80% of all of its shipments, 
went by common carrier by truck, under straight bills of 
lading, naming the purchasers as consignees. (App. 40-41, 
60, 61, 74, 100, 115, 117, 122) Smaller packages went by 
insured mail. (App. 86) Shipments were made by express 
if the customer requested it. (App. 60) The carrier was 
not an employee of Upjohn. (App. 61) Upjohn had no 
facilities of its own for out-of-town shipments. (App. 61) 

“15. Upjohn rendered Peoples Drug Stores, Inc. monthly 
statements. (App. 74) In order to avail itself of the cash 
discount allowed if payment were made by a specified date 
of each month, it paid the amounts of the statements re¬ 
gardless of whether the merchandise had been delivered. 
(App. 93-94) Overpayments were deducted from payments 
of succeeding statements. (App. 94) The same procedure 
was followed by other customers. (App. 76) 

“16. Upjohn’s procedure in obtaining the contracts re¬ 
ferred to in Finding No. 9, was to approach a prospective 
customer and offer him a suitable contract. (App. 55) The 
contract, when signed by such prospect, was returned to the 
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salesman, who signed it on a line marked ‘Recommended by’ 
and forwarded it to the branch office at New York for ac¬ 
ceptance. (App. 55, 77, 96; Tr. 197-211) It was signed 
there and a copy thereof sent to the customer. (App. 55) 

“17. The orders received by Upjohn were on an order 
form or other stationery of the customers. (App. 34, 98-99, 
104-105, 109, 110, 112-114, 116, 118, 119) When these or¬ 
ders were received, Upjohn would normally ship the goods 
only if an account had already been opened with the pur¬ 
chaser. (Tr. 50) 

“18. Upjohn did not maintain a warehouse or office in the 
District of Columbia in any of the years 1943 to 1946, in¬ 
clusive. (App. 76) Apart from goods in the hands of its 
del credere agents, Upjohn did not maintain any stock of 
merchandise in the District of Columbia during the years 
1943 to 1946. (App. 76) Sales by del credere agents are 
not involved in this proceeding. 2 (App. 23; Tr. 259, 271, 
294, 299) 

On the basis of the foregoing the Board found— 

“19. It was the intent of both Upjohn and its customers 
that title to the goods should pass to the customers, upon 
delivery to the carriers.” 

The following additional facts in evidence, while not spe¬ 
cifically found by the Board, tend further to support the 
Board’s finding respecting intent: 

(a) The warehouse purchase orders from Peoples to 
Upjohn carried the following directions as part of the 
printed form: (App. 98-99, 104) 

“Ship cheapest way but if shipped by freight route 
B&O. If these instructions are not observed shipper 

2The “drop shipments” shown in Finding 6 (App. 11) and mentioned in 
petitioner’s brief p. 5 are adequately explained in Col. 8 of App. 103 as des¬ 
tined “outside D. C.” and represented a diminution of the total of orders 
by del credere agents (Col. 7), which were not in controversy. 
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agrees to reimburse for excess freight and/or han¬ 
dling charges.” 

# • # 

“Note: We reserve the right to countermand any or 
all of this order prior to date of shipment and any 
items back-ordered by you. 

On all items not as ordered and all items sent on 
back orders we will charge you with Transportation 
and Cartage.” 

(b) Authority had been delegated by Peoples’ chief 
buyer to its individual store managers to order independ¬ 
ently and to receive merchandise from Upjohn. (App. 83- 
84) The chief buyer never directed the individual store 
managers to put “F. 0. B. Washington” on their orders to 
Upjohn. (App. 90-91) 

(c) In the case of Peoples, Upjohn did not defer invoic¬ 
ing of goods until delivery was completed in Washington, 
but mailed the invoice for the selling price of the mer¬ 
chandise on the same day or on the day prior to shipment. 
(App. 71, 82) 

(d) Specific charges to Peoples’ account on Upjohn’s 
general ledger were entered from a master invoice on the 
same day or the day following that on which the invoice 
was issued. (App. 73,108) 

(e) Upjohn did not divert or reconsign any shipments 
of goods made to Peoples in the years 1943 to 1946, inclu¬ 
sive. (App. 74) 

(f) Upjohn carried no insurance on merchandise shipped 
to customers in the District of Columbia for the years in 
question. (App. 67) 

(g) None of Upjohn’s District customers in the years 
1943 to 1946, inclusive, insisted upon inspecting goods pre¬ 
vious to accepting delivery. (App. 76) 

(h) In its income tax returns filed in the State of New 
York for the years 1943 to 1946, inclusive, Upjohn included 
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all shipments to the District of Columbia, other than sales 
made through its del credere agents, as taxable sales made 
in New York State. (App. 50) 

SUMMARY OF ARGUMENT. 

The evidence below plainly supports the finding of fact 
by the Board of Tax Appeals that with respect to the 
sales here in controversy it was the intention of the parties 
that title to the goods pass on delivery to carriers in New 
York and not in the District of Columbia. That finding 
should not be upset on review unless clearly insupportable 
on this record. Since all shipments originated in New 
York, New York statutes are applicable to determine 
whether title to the goods passed in New York or elsewhere. 

That the intent of the parties in respect of merchandise 
shipped by Upjohn to Peoples, its principal customer in 
the District, was that title pass in New York is most clearly 
demonstrated by the fact that over 98% of such goods 
were shipped to Peoples under uniform straight bills of 
lading made out to Peoples. Added to this is the evidence 
that Peoples in fact assumed and bore the risk of losses in 
transit. The conduct of the parties with respect to in¬ 
voicing and payment also corroborates an intent to pass 
title outside the District. 

Prepayment of shipping charges does not rebut the fore¬ 
going intent since such prepayment represented an adjust¬ 
ment of price to equalize competition with other manufac¬ 
turers and did not evidence an obligation to deliver the 
goods in the District. The notation “Less 15% :F. 0. B.: 
Washington” placed by Peoples at the end of its ware¬ 
house purchase orders was not placed thereon to condition 
the order for the goods but was intended simply as a 
warning to Peoples accounting department that shipping 
charges were prepaid. Peoples’ chief buyer, a disinter¬ 
ested witness, so testified. 

It was the intent of the parties that title to merchandise 
shipped by Upjohn to District customers other than Peoples 
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pass outside the District. Eighty per cent of such ship¬ 
ments were made under uniform straight bills of lading 
made out to the buyer. Moreover, conditions of shipments 
were fixed by Upjohn’s catalog which declared that 
Upjohn’s responsibility ceased upon delivery to the car¬ 
rier. The fact that Upjohn filed a few claims on carriers 
as a convenience to its smaller customers does not rebut 
the existence of the above-described intent. 

Petitioner’s various attacks on the Board’s findings for 
alleged insufficiency of evidence or because of alleged inad¬ 
missible or non-credible testimony are entirely without sub¬ 
stance in this record. 


ARGUMENT. 

I. New York Law is Applicable to the Question of Passage 
of Title to Goods, Shipments of Which Originated in 
New York. 

In determining questions of title, it is necessary for the 
Court first to select the law applicable to the particular 
transactions. Petitioner’s brief by-passes this problem in 
a footnote. (P. 16, fn. 7) There appear to be no decisions 
by this Court regarding the choice of law problem in this 
type of situation. The general rule, stated in American 
Law Institute Restatement of Conflict of Laws (1934), Sec¬ 
tion 258, is as follows (p. 341): 

“The nature and characteristics of an interest created 
by a conveyance of an interest in a chattel is deter¬ 
mined by the law of the place where the chattel is at 
the time of the conveyance.” 

Sec. 260 states (p. 343): 

“An interest in a chattel acquired in accordance with 
the law of the state in which the chattel is at the time 
when the interest is acquired will be recognized in a 
state into which the chattel is subsequently taken.” 
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The rule is somewhat differently phrased in 2 Beale, Con¬ 
flict of Laws (1935, p. 981), Sec. 255.5, as follows: 

“Title to a chattel passes according to the law of the 
place where the chattel was at the time of the trans¬ 
action by which it is claimed the title was passed.” 

That view has been accepted by the United States Circuit 
Court of Appeals for the Second Circuit in Banque De 
France v. Chase National Bank of the City of New York, 
60 F. (2d) 703, 705 (1932). 

The Board’s findings (p. 6, swpra ) show that both the 
basic contracts of purchase and orders for merchandise 
thereunder, either taken together or independently, had no 
binding effect until accepted in Upjohn’s New York branch 
office. As to this, even petitioner apparently agrees. (Pet. 
Br. 16, fn. 7) Therefore, the place of contract is New 
York. Since the goods were located there and all contracts 
with respect to them were completed there, whether passage 
of title was there accomplished by acts or agreements of the 
parties becomes a question referrable entirely to New York 
law and not to District of Columbia law. 

The material provisions of the New York statutes 
( Thompson’s Laws of New York, 1939, Part II, Personal 
Property Law) are as follows: 

Uniform Sales Act. 1 

Section 99. Property in specific goods passes when 
parties so intend. 

(1) Where there is a contract to sell specific or as¬ 
certained goods, the property in them is transferred 
to the buyer at such time as the parties to the con¬ 
tract intend it to be transferred. 

(2) For the purpose of ascertaining the intention of 
the parties, regard shall be had to the terms of the 
contract, the conduct of the parties, usages of trade, 
and the circumstances of the case. 

i Corresponding provisions are contained in District of Colombia Code, 
(1940 Ed.) Title 28, Sections 1202, 1203. 


11 


Section 100. Rules for Ascertaining Intention. 

Unless a different intention appears, the following 
are rules for ascertaining the intention of the parties 
as to the time at which the property in goods is to pass 
to the buyer. 

Rule 4 *** 2 . Where in pursuance of a contract 
to sell, the seller delivers the goods to the buyer, or 
to a carrier or other bailee, whether named by the 
buyer or not, for the purpose of transmission to or 
holding for the buyer, he is presumed to have uncon¬ 
ditionally appropriated the goods to the contract, 
except in the case provided for in the next rule and 
in section 101. s This presumption is applicable, al¬ 
though by the terms of the contract the buyer is to 
pay the price before receiving delivery of the goods, 
and the goods are marked with the words ‘Collect on 
Delivery’ or their equivalents. 

Rule 5 . If the contract to sell requires the seller to 
deliver the goods to the buyer, or at a particular 
place, or to pay the freight or cost of transportation 
to the buyer, or to a particular place, the property 
does not pass until the goods have been delivered to 
the buyer or reached the place agreed upon. (L. 
1911, c. 571) 

Uniform Bills of Lading Act. 

Section 190 . Definition of a Non-negotiable or Straight 
Bill. 

A bill in which it is stated that the goods are con¬ 
signed or destined to a specific person, is a non-nego¬ 
tiable or straight bill. (L. 1911, c. 248) 

Section 226 . Form of the Bill as Indicating Rights of 
the Buyer and Seller. 

WTiere goods are shipped by the consignor in accor¬ 
dance with a contract or order for their purchase, the 
form in which the bill is taken by the consignor shall 
indicate the transfer or retention of the property or 
right to the possession of the goods as follows: 

3 Section 101 which embodies Section 20 of the Uniform Sales Act is 
not material herein. 
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(a) Where by the bill the goods are deliverable to 
the buyer or to his agent, or to the order of the buyer 
or of his agent, the consignor thereby transfers the 
property in the goods to the buyer. (L. 1911, c. 248) 

The District of Columbia Code contains no provision com¬ 
parable to Section 226 above-quoted. Even if District law 
were applied to these sales, the result of Sec. 226(a) would 
follow since it merely represents the common law. (infra. 
p. 17) Petitioner has completely disregarded these pro¬ 
visions of the Uniform Bills of Lading Act. It failed even 
to consider the bearing of such bills on the transfer of title 
at common law. These omissions vitiate the entire argu¬ 
ment in its brief. 

n. An Appellate Court Should Not Disturb a Trial Tribu¬ 
nal’s Finding Regarding Intent of the Parties to a Sale 
Unless Such Finding Clearly Lacks Any Substantial 
Support in the Record. 

As required by Section 99 of the N. Y. Uniform Sales 
Act (supra), the issue before the Board was the intent of 
the parties. That presents a question of ultimate fact to 
be determined by the Board from all the evidence at hand 
and does not resolve itself, as petitioner seems to believe, 
into a series of independent facts—each of which petitioner 
would have this Court treat as if it were an ultimate fact. 
It is the finding of intent which District of Columbia v. Pace, 
320 U. S. 698, 703, 88 L. Ed. 408 (1943), requires this Court 
to treat as presumptively correct and which will be accepted 
unless it is clearly wrong. For specific applications of this 
principle see District of Columbia v. H. D. Lee Co., Inc., 82 
App. D. C. 136, 161 F. (2d) 646 (1947), Cert, denied, 332 
U. S. 760, 92 L. Ed. 346 and Connecticut Ave. Cafe v. Dis¬ 
trict of Columbia, 83 App. D. C. 272,169 F. (2d) 304 (1948). 

Petitioner’s brief, assailing what he calls “clearly errone¬ 
ous subsidiary findings,” of the Board of Tax Appeals, 
virtually insists that this Court sit as the trier of facts. 
(See Pet. Br. 13,14,15,19, 20, 21, 32) 
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Rule 52 of the Rules of Civil Procedure deals with sim¬ 
ilar situations on appeals from district courts. It states: 

# * Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credibility 
of the witnesses * * * ” 

This is merely a formalization of a rule long recognized 
and applied in courts of equity. Guilford Construction Co. 
et al. v. Biggs, (CCA 4) 102 F. (2d) 46 (1939). The same 
rule has been rephrased as follows: 

“In the application of Federal Rule 52 it is the follow¬ 
ing principle that guides this Court: the reviewing 
court does not review the evidence as an original fact 
finding tribunal; it does not attempt to determine ques¬ 
tions of credibility.’’ Campcma Corporation v. Harri¬ 
son, (CCA 7) 114 F. (2d) 400, 405 (1940). 

This Court has spoken to the same effect in White v. 
White, 80 App. D. C. 156,150 F. (2d) 157,158 (1945): 

“Under the well established rule, we should be slow to 
substitute our own views of facts—even if strongly to 
the contrary—for that of the judge who saw the parties 
and heard them testify.” 

In dealing with matters of intent an observation made 
by the Circuit Court of Appeals for the Second Circuit is 
especially pertinent: ( U. S. v. Aluminum Co. of America 
et al., (CCA 2) 148 F. (2d) 416, 433, (1945) 

“Since an appellate court must have some affirmative 
reason to reverse anything done below, to reverse a 
finding it must appear from what the record does pre¬ 
serve that the witnesses could not have been speaking 
the truth, no matter how transparently reliable and 
honest they could have appeared. Even upon an issue 
on which there is conflicting direct testimony, appellate 
courts ought to be chary before going so far; and upon 
an issue like the witness’s own intent, as to which he 
alone can testify, the finding is indeed 4 unassailable’, 
except in the most exceptional cases.” 
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m. Shipment Under Uniform Straight Bills of Lading 
Had the Effect of Passing Title on Delivery to the Car¬ 
rier. 

In mounting his attack on the Board’s finding as to intent 
of the parties, petitioner significantly omits to consider the 
effect of shipment under a uniform straight bill of lading 
made out to the buyer, on receipt of the goods by a common 
carrier. Petitioner shunned even to mention the point in 
his brief. 

Shipments made by Upjohn to Peoples warehouse, con¬ 
stituted over 98% of the merchandise purchased by Peoples 
from Upjohn during the years in question. All of these 
shipments were made by truck operated by common car¬ 
riers and were made under non-negotiable uniform straight 
bills of lading made out to Peoples. (App. 41, 60) 

Truck shipments to the District of Columbia customers, 
other than Peoples, represented, in dollars, over 80% of the 
total shipped to such customers by Upjohn. (App. 74) 
Such truck shipments were also made on non-negotiable 
uniform straight bills of lading in the name of the customer. 
(App. 117, 122) Williston states the effect of bills of lad¬ 
ing as follows: (2 WiUiston On Sales, Revised Edition 
(1948), p. 186, Sec. 291) 

4 ‘It is universally admitted that the form of the bill of 
lading is at least strong evidence of the intent of the 
seller in regard to the transfer or retention of the 
property. The courts have generally been disposed, 
however, to assert that this evidence was not conclu¬ 
sive.” 

In Chandler Motor Car Co. v. United Fruit Company, 127 
Misc. Rep. 432, 216 N. Y. S. 413, (1926) the court cate¬ 
gorically stated in respect to a straight bill of lading: 

“If the bill is to the buyer as consignee, the seller has 
parted both with title and possession, for the reason 
stated in 1 Williston On Sales, Sec. 285 (2nd Ed.).” 
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The effect of the form of the bill of lading as overcoming 
any presumption attaching to prepayment of shipping 
charges was specifically considered in the leading case of 
Neimeyer Lumber Co. v. Burlington M. R. R. Co., 54 Neb. 
321, 74 N. W. 670 (1898). In that case, Neimeyer, an 
Arkansas lumber company, shipped 17 cars of lumber to 
Dietz, a lumber merchant in Omaha on instructions from a 
Dallas firm, Simpson and Co. The freight was prepaid 
and the lumber shipped on a bill of lading taken in the name 
of Dietz. Simpson & Co. failed after shipment had been 
made. Neimeyer notified the railroad not to deliver the 
lumber, but delivery was nevertheless completed. Neimeyer 
sued the railroad for the value of the 11 cars delivered 
after notice. In holding that the property in the lumber 
passed to the buyer on delivery to the carrier, and there¬ 
fore affirming a judgment for the railroad, the court said 
(p. 671): 

“ * # * But the fact that Neimeyer & Co. agreed to 
pay the freight on this lumber from its place of ship¬ 
ment to its place of destination does not afford con¬ 
clusive evidence that the delivery of the lumber was 
to take place at Omaha, Neb. * * * ” 

(p. 673) 

“ * # * At the time Neimeyer & Co. shipped these 
goods they might have caused themselves to have been 
made consignees in the bill of lading, and, had they 
done this, then their conduct in so doing would have 
authorized the presumption that they thereby intended 
to reserve the title to the goods, and that the carrier 
held them as their bailee.’ 7 

(citing authorities) “ * • * But, Neimeyer & Co., at 
the time they shipped these goods, did not cause them 
to be consigned to themselves, to their agent, or to 
their order. On the contrary, they caused these goods 
to be consigned to Dietz, the vendee of their vendee, 
and this fact authorizes the inference that it was then 
and there the intention of Neimeyer & Co. that the 
title to the goods should pass upon their delivery to the 
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carrier for transit to their vendee’s vendee. Upon this 
subject the cases are all one way.” 

The court quoted from authorities as follows (pp. 673- 
674): 

“In Usher, Sales (Section 232) it is said: ‘If the bill 
of lading or other written evidence of the delivery to 
a carrier be taken in the name of the consignee, or be 
transferred to him by indorsement, this, if not con¬ 
trolled by other evidence, affords the strongest proof 
of the intention of the seller not to retain his hold on 
the property after it is taken by the carrier as security 
for payment of the price.’ • # •” 

“In Schouler, Pers. Prop. (3d Ed.) Sec. 264, it is said: 
• * * ‘But the delivery of goods to the buyer or his 
agent, or to some carrier for him is a palpable act of 
appropriation and tender by the seller, whose intent, 
thus evinced, to transfer the title absolutely to the 
buyer can hardly be disputed, if the bill of lading be 
taken out in the consignee’s name, or indorsed over to 
him without restriction.’ • * • ” 

The court then weighs the foregoing circumstances and 
concluded (p. 676): 

“The district court was of opinion, and in that opinion 
we entirely concur, that the presumption that the title 
remained in the vendor, because he paid the freight, 
was overthrown by the other facts in evidence in the 
case and the presumptions which flowed therefrom.” 

Although the Neimeyer case was decided before the adop¬ 
tion of the Uniform Bills of Lading Act, the result would 
be no different after the adoption of that Act. 

The language of the Uniform Bills of Lading Act in New 
York ( supra pp. 11-12) regarding the effect to be given the 
form of a bill of lading is couched as a rule of law: 

“The form in which the bill is taken • • • shall indi¬ 
cate the transfer or retention of property * * • as 
follows: 

‘(a) Where by the bill the goods are deliverable to 
the buyer * • • the consignor thereby transfers the 
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property in the goods to the buyer.’ ” (Italics sup¬ 
plied) 

Whether the statutory effect of a bill of lading in New York 
is that of a rule of law or that of a presumption, is not 
necessary for this Court to decide, for in either event, the 
result in this case would be the same, viz., the shipments 
under straight bills of lading to Peoples and other District 
customers demonstrated a clear intention to pass title in 
New York at the time of delivery to the carrier. 

Columbia Mills , Inc. v. Machenbach Importing Co., 117 
Misc. Rep. 283, 191 N. Y. S. 325 (1921) approaches the 
facts in the instant case. Goods were shipped under a 
straight bill of lading. The buyer was entitled to deduct 
from the purchase price the cost paid for transportation 
of the goods to his place of business. The goods were lost 
in transit and the seller sued for the agreed price. Without 
expressly discussing the straight bill of lading, the court 
held that title passed on delivery of the goods to the car¬ 
rier, stating (p. 326): 

“In the present case the plaintiff was authorized by 
the usual course of business between the parties, even 
if such authority was not expressly given to it at the 
time of the making of the contract, to deliver the goods 
to a carrier for transmission to the defendant, and the 
defendant must be deemed to have impliedly consented 
to an appropriation of the goods at that time, unless 
from other circumstances a contrary intent can be in¬ 
ferred.” 

Even if the form of the bill of lading is treated only as 
presumptive in determining intent, the other circumstances 
in this case, namely, that the risk of loss was accepted by 
Peoples, when added to the effect of a uniform straight 
bill of lading, make it clear that intention was that title 
pass to the buyer on delivery to the common carrier in New 
York. 
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IV. That the Risk of Loss or Damage to Goods in Transit 
Was Accepted by Peoples Demonstrates a Clear Recog¬ 
nition that Title to Goods Had Passed on Delivery by 
Upjohn to the Common Carrier. 

In Electric Storage Battery Company v. District of Co¬ 
lumbia, 81 App. D. C. 135; 155 F. (2d) 867, 870 (1946), this 
Court stressed the fact that the buyer bore the risk of loss 
or damage in transit as an important indication of intent to 
pass title on delivery to the common carrier. This was 
later followed by the Board of Tax Appeals in Line Mate¬ 
rial Company v. District of Columbia (Dkt. 1038, 1039, Op. 
#673, 3/4/48), P-H D. C. Tax Service, Para. 13003. 

In the Upjohn General Sales Catalog, from which Peoples 
ordered goods during the years in question, among the 
terms of sale was included the following (Tr. 194): 

“Our responsibility ceases when shipments are de¬ 
livered to and accepted by the transportation com¬ 
panies/ J 

This is a plain declaration by Upjohn that it does not in¬ 
tend to retain the property in merchandise after delivery 
to a carrier. 

However, the actual conduct of the parties furnishes the 
clinching proof. Peoples’ chief buyer, Mr. Gundling, a dis¬ 
interested witness, testified to the facts. Upjohn did not 
guarantee delivery of goods to Peoples. (App. 70) Peoples 
did not intend that Upjohn should guarantee delivery. 
(App. 82) In the event that merchandise shipped to 
Peoples was lost or damaged in transit, Upjohn did not file 
claims against the carrier in respect of losses. (App. 47) 
All claims against carriers were filed and prosecuted exclu¬ 
sively by Peoples. (App. 85-86) Such action was not for 
the convenience of Upjohn (App. 87), nor taken pursuant 
to any agreement or understanding. (App. 93) Except 
for parcel post shipments, representing a minute portion of 
the total goods sold to Peoples, the latter made no reports 
to Upjohn regarding goods damaged in transit nor did it 
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ever lodge claims against Upjohn for losses in transit. 
(App. 86) Responding to the Board, Gundling testified 
that the loss ultimately fell on Peoples if any claims against 
carriers failed of collection. (App. 89) None of these 
facts is consistent with the retention of title to goods by 
Upjohn after delivery to a common carrier; all of them are 
consistent only with title passing to Peoples on delivery to 
such carriers. 

The absence of actions which a seller might normally be 
expected to take had it retained title to goods, furnishes fur¬ 
ther corroboration. Upjohn did not insure merchandise in 
transit to the District of Columbia (App. 67), nor did it 
ever divert or reconsign shipments of goods consigned to 
Peoples. (App. 74) 

While petitioner omits these facts in its ‘ ‘Statement of 
the Case”, it attempts by argument to dismiss their impact 
only with artificialities such as that there was ‘‘no specific 
agreement’* between Upjohn and Peoples regarding risk 
of loss in transit (Pet. Br. 16, 30) and that there was “no 
contractual obligation” on Peoples to bear the risk of loss. 
(Pet. Br. 17) 

On questions of “intent” regarding title, the actions 
taken by the parties are more important than words—the 
actual assumption of risk and the acts connected therewith 
are more important than language. Even so, the facts show 
that there was a specific provision on this point in the 
catalog from which goods were ordered. Moreover, busi¬ 
ness men do not normally assume risks unless they consider 
themselves under obligation to do so. Mr. Gundling’s an¬ 
swers on cross-examination to the effect that there was no 
agreement to make demand on the carrier (App. 93), and 
that he based the orders to Upjohn from its catalog only as 
to prices and discounts (App. 89-90) matter little in this 
connection since they yield to his more specific testimony as 
follows (App. 87): 

‘ ‘ Q. Were claims filed by Peoples Drug Stores simply 
as a convenience to Upjohn Company? 



20 


“A. No, sir; we assume that obligation on ourselves 
as the same with every other company that we filed a 
claim against.’’ 

There is only one conclusion possible from these facts: 
the goods were intended to be Peoples’ goods the moment 
that they were delivered to the carrier in New York. 

V. The Board’s Finding that Prepayment of Shipping 
Charges Reflected Simply an Adjustment in Price and 
Did Not Indicate Intent to Require Delivery in Wash¬ 
ington is Fully Substantiated by the Record. 

Petitioner stresses as proof of intent to pass title to the 
merchandise in the District of Columbia the fact that 
Upjohn agreed to pay and did pay transportation costs on 
shipments from New York to the District. (Pet. Br. 6, 10, 
14, 15, 16, 18, 19) It claims that Rule 5 of Section 19 of 
the Uniform Sales Act is applicable to all shipments. (Pet. 
Br. 15,18,19) Sometimes it realizes that such Rule simply 
creates a presumption that may be rebutted (Pet. Br. 18, 
19) but again it asserts that prepayment of transportation 
charges amounts to a guarantee of delivery “as a matter 
of law”. (Pet. Br. 30) 

Petitioner seems wholly unable to reconcile itself to the 
fact that prepayment of shipping charges may be connected 
with an altogether different purpose than that of evincing 
intention to appropriate the goods to the contract at des¬ 
tination. 

The basis of Rule 5 is explained in 2 Williston On Sales 
(Revised Edition 1948) p. 87, Sec. 279a, as follows: 

11 * # * It is based upon a theory analogous to that 
supporting rule 2 of section 19—something further re¬ 
mains to be done by the seller, not indeed to put the 
goods in a deliverable state, but in order to carry out 
the bargain. # * * ” 

But Williston goes on to explain that prepayment of ship¬ 
ping charges may be attributable to factors such as price 
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and may, therefore, not be at all indicative of any obliga¬ 
tion to deliver at buyer’s place of business. 2 WiUiston On 
Sales (Revised Edition 1948) p. 90, Sec. 279b: 

“Other circumstances of the contract, however, may 
make it evident, in spite of the seller’s duty to pay the 
freight, that the intention of the parties was not to im¬ 
pose any obligation upon the seller to deliver the goods 
at the point of destination, but merely as a matter of 
adjustment of price to throw the expense of the freight 
upon the seller. Thus if a contract which provides for 
the payment of freight by the seller also provides for 
payment of the price at a time prior to the arrival of 
the goods at their destination, it is a fair inference that 
the transfer of the property was not to be deferred 
until the arrival of the goods.” 

This principle was expressly recognized by the New York 
courts in Columbia Mills, Inc. v. Machenbach Importing 
Company, 117 Misc. Rep. 283,191 N. Y. S. 325 (1921). 

In the District the leading case applying that very point 
is Electric Storage Battery Co. v. District of Columbia, 81 
App. D. C. 135; 155 F. (2d) 867 (1946), which petitioner 
cites apparently with no appreciation of the chief point. 
(Pet. Br. 15, 16) The goods in that case were shipped 
freight prepaid by an independent motor truck operator un¬ 
der contract with the seller. Notwithstanding the prepay¬ 
ment of freight, this Court held that other circumstances 
such as the assumption of risk of loss by the buyer sufficed 
to fix the intent of the parties to pass title to the buyer on 
shipment of the goods and reversed the decision of the 
Board which simply applied the presumption of Rule 5 in 
respect of prepayment of freight. This Court stated (pp. 
869-870): 

“But we think this does not follow. The presumption 
which Rule 5 creates is declared by the District Statute 
not to apply in any case in which 4 a different intention 
appears’. • • * The prepayment of freight and the 
use of the term ‘f. o. b.’ are only two of the facts to be 
given consideration in determining the time and place 
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at which the parties intended to pass title. The answer, 
as we have seen, must he found in other facts showing 
the actual intention of the parties. • * • The agree¬ 
ment of the seller to pay the freight, in these circum¬ 
stances, amounts to no more than a method of adjust¬ 
ing the price, or an inducement to secure the sale. 

* • • yy 


Heert v. Ridenour-Raymond Grocer Co., 48 Colo. 42, 108 
Pac. 968 (1910), involved a similar situation and the court 
there concluded (p. 969): 

“ * * # The prepayment of freight seems to have 
been made, not for the purpose of retaining title in the 
manufacturer or the plaintiff, but for the same pur¬ 
pose as the premium cigars, namely, to induce a pur¬ 
chase. • • • ” 

In the present case, the form of bill of lading added to the 
assumption of risk of loss by the buyers are more than ade¬ 
quate to overcome any effect that could be assigned to pre¬ 
payment of shipping charges. See also Dow Chemical 
Company v. Detroit Chemical Works, 208 Mich. 157, 175 
N. W. 269 (1919). 

Furthermore the record shows that the prepayment of 
shipping charges reflected a general policy of Upjohn both 
as to shipments destined for the District and everywhere 
else. (App. 59) That policy was designed to meet com¬ 
petition. It was designed to equalize selling opportunities 
among drug manufacturers. (App. 70) That phenomena 
is quite common in American business. Plants of manu¬ 
facturing competitors are located at varying distances from 
market outlets. In order to eliminate the fortuitous cir¬ 
cumstance of geographical location as a factor in competing 
for sales, it becomes necessary for shippers to absorb all 
freight charges thus excluding freight from entering into 
specific price quotations. 

In each of the Upjohn contracts the freight allowance 
clause will be found associated with the discounts and price 
schedules—thus furnishing additional grounds for the con- 
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elusion that freight prepayment had no relation to the 
seller’s obligations respecting delivery. (App. 96, 97; Tr. 
197-213) The very fact that certain minima were provided 
in the various contract forms, below which freight would 
not be absorbed is further indicative of its relationship to 
price. The practice of paying all shipping charges to cer¬ 
tain localities, which included D. C., irrespective of amount, 
was a further practical recognition of competitive compul¬ 
sions. (App. 70) 

Were prepayment of freight an indication of intent to 
obligate Upjohn to deliver the merchandise in the District, 
one would naturally expect to find provisions for prepay¬ 
ment of freight in all contracts without exception. How¬ 
ever, it should be noted that contracts relating to infusion 
solutions make no provision for prepayment of freight. 
(Board Finding 9; App. 12) 

Despite all of this, petitioner asserts that there was “no 
substantial evidence” to overcome the presumption of Rule 
5. (Pet. Br. 18,19, 30) Petitioner, noticing Ranney’s tes¬ 
timony as to the reason for prepayment of shipping charges, 
boldly asserts that this was the only basis for the Board’s 
finding that prepayment represented simply an adjustment 
in price. (Pet. Br. 29) Obviously, petitioner is just trying 
to exclude appropriate inferences from the entire record 
such as those above-mentioned. Then, believing he has the 
case down to Ranney, petitioner seeks to throw out Ran- 
ney’s testimony on the basis that it was inadmissible and 
was admitted over objection. (Pet. Br. 8) 

The question and the so-called objection were as follows 
(App. 70): 

“Q. What was your occasion for prepayment of ship¬ 
ping charges to customers in the District of Columbia 
in the years 1943 to 1946, inclusive? 

Mr. Cheatham: If your Honor please, the contract, 
for instance, between the Peoples Drugstore Company 
and the Upjohn Company says that this is to be done.” 
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Such statement by District counsel is neither in form nor 
substance a recognizable objection. Certainly it fails to 
measure up to the standards of Johnston et ol. v. Reily, 82 
App. D. C. 6,160 F. (2d) 249, 250 (1947): 

“It has always been the rule of practice in the Federal 
courts that an objection to the admission of evidence 
must state the specific ground of the objection. In 
Noonan v. Caledonia Gold Mining Co., 1887, 121 U. S. 
393, 7 S. Ct. 911,915,30 L. Ed. 1061, the Supreme Court 
said: 4 The rule is universal, that where an objection is 
so general as not to indicate the specific grounds upon 
which it is made, it is unavailing on appeal, unless it 
be of such a character that it could not have been ob¬ 
viated at the trial.’ ” 

Struggling to minimize Ranney’s testimony petitioner 
asserts that the “reasons” for prepayment of transporta¬ 
tion charges are immaterial (Pet. Br. 29); that the “fact 
of prepayment” is more important than the reasons (Pet. 
Br. 29, 30); and that anyhow Ranney’s testimony was not 
corroborated by substantial evidence. (Pet. Br. 30) The 
first two points are answered by the Electric Storage Bat¬ 
tery decision and require no further attention. The last is 
a requirement of petitioner’s invention. Moreover, there is 
corroboration in that Peoples’ notation “Less 15%:FOB: 
Washington”, discussed below, specifically illustrates an 
understanding by customers that the prepayment of ship¬ 
ping charges relates to price. 

VL The Notation “Less 15%: FOB: Washington” at the 
End of Peoples’ Warehouse Orders Was Not Intended 
to Condition Shipments but Was Inserted by Peoples 
Only for Internal Control Purposes and Therefore Had 
No Significance on the Question of Passage of Title 
Between the Parties. 

As showing an intent to pass title in the District, peti¬ 
tioner relies heavily on the notation “Less 15%: FOB: 
Washington” which appeared at the end of Peoples’ ware- 
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house orders. But petitioner truncates the full notation 
which was “Less 15%: FOB: Washington.’’ (Finding 11, 
App. 13) In not a solitary instance does petitioner’s brief 
deal with the notation as it actually appeared with the qual¬ 
ifying phrase “Less 15%.” (See Pet. Br. pp. 6, 7, 8, 14, 
15,16, 17, 18, 21, 22, 23, 24, 25, 29, 30) 

The notation related solely to price and appeared invaria¬ 
bly at the point where the price total was stated. Gundling, 
Peoples’ chief buyer, who has no interest in this case ex¬ 
plained that the only purpose in putting this notation on 
the warehouse purchase orders was to flag Peoples’ account¬ 
ing office that the merchandise was either prepaid before 
it left the factory or that Peoples was permitted to deduct 
the freight charges from the invoice at the time of payment. 
(App. 81) Moreover, the notation was not associated with 
any of the terms on Peoples’ order form that relate to ship¬ 
ment of merchandise. (See para, (a), p. 7 supra) Even 
more significant is the fact that so basic a provision was not 
included as part of the terms of the written contract be¬ 
tween the parties. (App. 96-97) 

On this aspect, the cited case of Neimeyer Lumber Co. v. 
Burlington <& M. R. R. Co., (74 N. W. 670) is especially 
helpful: (p. 671) 

“• • * The word ‘prices,’ which precedes ‘f. o. b. 
Omaha, Nebraska,’ is of importance in the construction 
of this contract. By that expression Neimeyer & Co. 
meant that the prices which they had affixed to the 
lumber sold Simpson & Co. were to be the prices which 
the lumber should cost Simpson & Co. at Omaha. Not 
that the delivery of the lumber to Simpson & Co. should 
take place at Omaha, but that the price charged Simp¬ 
son & Co. by Neimeyer & Co. for the lumber was to be 
its price at Omaha. In other words, that Neimeyer & 
Co. should pay the freight on this lumber from Waldo, 
Ark., to Omaha, Neb.; or, what is the same thing, that 
Simpson & Co., or their vendee, Dietz, might pay the 
freight, and then remit the purchase price of the lum¬ 
ber less the freight. * • •” 
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A similar Association of F. 0. B. with price will be found 
in Pond Creek Mill <& Elevator Co. v. Clark, (C. C. A. 7) 
270 F. 482, 486, (1920): 

“It is quite generally accepted as the law that where in 
a contract the price of goods is fixed, and in connection 
with the price is employed the term ‘f. o. b.’ at a given 
point, it means that this refers to and qualifies only 
the price, and does not indicate that the seller is ac¬ 
tually to deliver the goods at the indicated point, and 
it is construed to have no reference to delivery, but 
that wheresoever the goods may be shipped the seller 
will either pay freight to the indicated point, or, if the 
goods are not shipped there, will deduct or permit the 
purchaser to deduct from the fixed price an amount 
equivalent to the freight on such a shipment to the 
point indicated. United States v. Andrews, 207 U. S. 
229, 28 Sup. Ct. 100, 52 L. Ed. 185; Neimeyer Lumber 
Co. v. Burlington R. R. Co., 54 Neb. 321, 74 N. W. 670, 
40 L. R. A. 534; Hobart v. Littlefield, 13 R. I. 341; 
Dennemiller v. Kirkpatrick, 201 Pa. 218, 50 Atl. 928; 
23 R. C. L. p. 1339.” 

For other cases in which “F. O. B.” was held to relate 
to price and not to delivery, see Chas F. Orthwein’s Sons 
v. Wichita Mill & Elevator Co., 32 Tex. Civ. App. 600, 75 
S. W. 364, 365, (1903); Meyer et al. v. Sullivan, et al., 40 
Cal. App. 723, 181 Pac. 847, 850, (1919); Craig Brokerage 
Co. et al. v. Joseph A. Goddard Co., 92 Ind. App. 234, 175 
N. E. 19, 23, (1931). 

Gundling’s testimony brings this case squarely within 
the principle of those decisions. (App. 81-82) 

“Q. What was the purpose of putting that [notation] 
on these orders? 

“A. The purpose was as a flag to our accounting 
office that the transportation cost was either paid be¬ 
fore it left the factory, or else we were permitted to 
deduct the freight charges from the invoice at the time 
of paying it 

“Q. In cases in which you intended to flag your ac¬ 
counting office that charges were not prepaid, what 
type of notation was used in your practice? 
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“A. We merely put ‘f. o. b. factory’. 

“Q. Did your purpose in putting ‘f. o. b. Washing¬ 
ton’ on these purchase orders include any reference 
to guarantee of delivery, or any such matters pertain¬ 
ing to delivery? 

“A. No, sir.” 

The automatic manner in which this internal control was 
practiced was further described by Gundling as follows: 
(App. 90) 

“Our other orders (other than narcotic orders) are 
placed from a stock record card, and those things, 
whether the item is ‘f. o. b. factory’ or ‘freight allowed’ 
et cetera, are placed right on the top part of that stock 
record card. 

“I am speaking now of our stock record card of which 
inventory is taken and orders ordered from.” 

Petitioner throughout its brief advances some rather 
whimsical assertions regarding this notation. Sometimes 
it asserts that the merchandise on warehouse orders “was 
shipped F. 0. B. Washington” (Pet. Br. 6, 16, 21, 29) or 
“was shipped pursuant to the term F. 0. B. Washington”. 
(Pet. Br. 30) Again, it claims that “the parties said 
F. O. B. Washington” (Pet. Br. 25) and that the merchan¬ 
dise “was sold subject to F. 0. B. Washington orders.” 
(Pet. Br. 17) Finally it plants itself on a theory that by 
shipment on receipt of these orders, “a contractual rela¬ 
tion was created” between Upjohn and Peoples and that 
“the contract was, as a matter of law, executed” of which 
F. 0. B. Washington was one of the terms, (Pet. Br. 21, 
29) and the upshot must be “that the parties intended what 
they agreed to, that is that Upjohn guaranteed delivery in 
the District”. (Pet. Br. 24) In the face of this record, 
sach statements are merely importations. 

The agreement between Peoples and Upjohn was evi¬ 
denced by written contracts, (App. 96, 97) and by the terms 
contained in Upjohn’s catalog, (Ex. 3, pp. XXX vi 1, 
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XXX VI IT and XXXIX) from which goods were ordered. 
All orders from Peoples to Upjohn during the years in 
question were made under written contracts and were based 
upon Upjohn’s catalog. (App. 80) No “F.O.B.” provi¬ 
sion is found in the basic contracts. (App. 96, 97) 

To bolster its theory, petitioner asserts that Upjohn 
agreed to ship its products in accordance with Peoples in¬ 
structions. (Pet. Br. p. 6) The basic contract (App. 96) 
states: 

“Please enter my/our order for optional products 
of your catalog amounting to not less than THREE 
THOUSAND DOLLARS ($3,000.00) NET, to be 
shipped within one year from this date, according to 
my/our instructions, at the discounts shown below.” 

These “shipping instructions” plainly refer to the kinds 
and quantities of goods and not to method of shipment. The 
contract (App. 96, 97) was to buy not less than a definite 
quantity of goods within one year. Each order and de¬ 
livery is a transaction embraced by the basic contract which 
fixes the applicable discount from the listed catalog price in 
relation to total quantities and classes ordered. 

To revert to elementary principles, a contract requires 
mutual assent. A notation placed on a paper prepared by 
the buyer, which notation is for internal control only and is 
not intended by the buyer to affect relations with the seller, 
cannot become or be treated as a term of contract between 
the parties. In short it was not intended to condition the 
order for goods. 

That it merely had the effect of a “sticker” attached to 
Peoples’ orders for purposes of their internal control is cor¬ 
roborated by the following circumstances: 

(a) It would be extraordinary conduct for Peoples 
to insist on delivery in Washington in some instances 
and not in all of them—yet 

(1) The notation was not used on narcotic orders 
which were prepared and handled by Gundling him- 
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self rather than by clerks operating from stock rec¬ 
ords. (App. 83, 109) 

(2) The notation was not used by the managers of 
individual stores in ordering for the account of 
Peoples. (App. 84, 91,112-114) 

(3) It did not appear on orders placed by The 
Graham Remedy Co., a subsidiary of Peoples, which 
were charged to Peoples’ account. 4 (App. 62,110) 

(4) It was not used on orders obtained by sales¬ 
men from doctors and charged to the account of 
Peoples. (App. 84-85, 95, 111) 

(b) It is inconsistent with shipments of merchandise 
under a uniform straight bill of lading made out to the 
buyer. 

(c) It is inconsistent with Peoples’ assumption of 
risk for goods lost or damaged in transit. 

(d) There was no difference made in shipments or 
payments depending on whether the notation appeared 
or was absent. 

Petitioner tries to get rid of the facts by arguing that the 
parol evidence rule forbade the Board’s receiving any tes¬ 
timony regarding the function of this notation and that as 
a matter of substantive law all shipments to Peoples are 
therefore to be regarded as if conditioned “F.O.B. Wash¬ 
ington.” (Pet. Br. 7, 8,14, 21, 22, 23, 24) There is no basis 
here for invoking the parol evidence rule in respect of Peo¬ 
ples’ purchase orders which in themselves represent merely 
unilateral acts by one party to the transaction. (App. 98, 
99, 104, 105) Upjohn’s counterparts are invoices covering 
the merchandise ordered—thus representing other unilat¬ 
eral acts. (App. 106, 107) The necessary starting point 
for applying the parol evidence rule is phrased by Williston 


*Petitioner attacks the Board’s finding in this particular testimony (Find¬ 
ing 11, App. 13) on the basis that it was contrary to the “rule” in such 
cases. (Pet. Br. 24) Such attack calls for no special notice here since, as pe¬ 
titioner recognizes, it involves the weighing and resolving of a claimed differ¬ 
ence in testimony which is not a function of this Court. 
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as follows (3 Williston On Contracts (Rev. Ed. 1936) Sec. 
634) 

“The parol evidence rule does not become applicable 
unless there is an integration of the agreement or con¬ 
tract, that is, unless the parties have assented to a cer¬ 
tain writing or writings as the statement of the agree¬ 
ment or contract between them”. 

The only documents in this case that even resemble an “in¬ 
tegration of agreement” between the parties are the basic 
written contracts. (App. 96, 97) 

Wigmore, the foremost authority on the parol evidence 
rule, describes the tests as to whether a writing was in¬ 
tended to cover a certain subject of negotiation, as follows: 
(IX Wigmore on Evidence (3rd Ed.) Sec. 2430, p. 98-99) 

“In searching for a general test for this inquiry, three 
propositions at least are capable of being generally 
laid down: 

(1) Whether a particular subject of negotiation is 
embodied by the writing depends wholly upon the in¬ 
tent of the parties thereto. * * * 

(2) This intent must be sought where always intent 
must be sought, namely, in the conduct and language 
of the parties and the surrounding circumstances. The 
document alone will not suffice. 

(3) In deciding upon this intent, the chief and most 
satisfactory index for the judge is found in the circum¬ 
stance whether or not the particular element of the 
alleged extrinsic negotiation is dealt (with) at all in the 
writing. If it is mentioned, covered, or dealt with in 
the writing, then presumably the writing was meant to 
represent all of the transaction on that element; if it 
is not, then probably the writing was not intended to 
embody that element of the negotiation. 

By applying these principles to the case at bar—if the 
parties intended that any writing integrate their various 
transactions, it could have been only the basic written agree¬ 
ment. (App. 98, 99) The basic contract is silent respecting 
delivery of goods. The plain inference if any, is that there 
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was no intention that shipment of goods he thus conditioned 
FOB or otherwise; the actions of the parties and other 
parts of the record fully bear this out. 

Petitioner argues and cites authority to the effect that a 
third party (such as the District) can invoke the parol evi¬ 
dence rule to prevent parties from attempting to vary the 
legal effect of an instrument. (Pet. Br. 22, 23) The cita¬ 
tions are inapposite and the argument falls because it as¬ 
sumes that a purchase order represents an “instrument of 
agreement” instead of taking it for just what it is, viz., one 
of the acts or parts of a transaction whose function and 
relation to the entire transaction is open to explanation. 
Thus this is a clear case in which a person, not a party to 
the “instrument”, may not insist on application of the 
parol evidence rule. The cases are collected in Hcwerty 
Realty and Investment Company, 3 T. C. 161, 167 (1944). 

Having omitted the first part of the notation, petitioner 
insists again and again that the notation requires no expla¬ 
nation (Pet. Br. 14, 21, 22) and that the term “F.O.B. 
Washington” must be given its usual connotation in custom 
and law. (Pet. Br. 21) This is quixotic for petitioner 
refuses to deal with the actual case. There is no ordinary 
meaning for such an expression as “Less 15%: FOB: 
Washington.” It could have several meanings, depending 
on the circumstances. It could mean that the buyer was 
asking for delivery of the goods in Washington; it could 
mean that the price of the goods had been fixed as freight 
prepaid to Washington; or, as in the instant case, it could 
be just a memorandum by one of the parties attached for 
its own accounting and internal control purposes. The 
quotation from the opinion in the Neimeyer case, supra p. 
25 brings out rather forcibly the different meanings that 
such a term might have. Obviously parol evidence is ad¬ 
missible for the purpose of establishing the function of 
such a variable. 

Petitioner tries to capitalize on a passing comment by 
the Board that evidence as to an uncommunicated intent 
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respecting language would be of doubtful effect, (App. 81) 
and argues that the so-called “uncommunicated intent” is 
incapable of changing the meaning of “F.O.B. Washing¬ 
ton”. (Pet. Br. 7, 8,15, 23, 24) 

The real question is this—“When Peoples put this nota¬ 
tion on its orders did it intend such term to be a condition 
of sale between the parties or did it have some other ob¬ 
ject?” Inasmuch as the expression was attached with no 
intention on the part of Peoples either to communicate it 
or any particular meaning to Upjohn, its significance as 
between the parties becomes entirely irrelevant. 

Petitioner quarrels even with the admission of Ranney’s 
testimony that Upjohn ignored this notation. (Pet. Br. 7, 
8, 24) but that testimony was developed on cross-examina¬ 
tion by petitioner’s counsel (App. 57) and was repeated on 
redirect (App. 70) over an objection apparently that Ran- 
ney was not qualified to testify. (App. 69) The objection 
was spurious since Rannev, as Upjohn’s assistant branch 
office manager in New York to which office Peoples’ orders 
were sent, was in the position to know, if anyone was, what 
significance Upjohn attached to this notation. Moreover, 
counsel for petitioner is hardly in position now to object 
since he had developed this by cross-examining Ranney re¬ 
garding the notation. 

Petitioner also attacks the Board’s finding that “Ship¬ 
ments and payments were not affected by the presence or 
absence of such notation.” (App. 13, Finding No. 11) Peti¬ 
tioner regards that as a conclusion of law (Pet. Br. 8, 25) 
which indicates a superficial reading of the finding which 
obviously refers to lack of any influence by this notation on 
the acts of the parties. Petitioner also claims that Ran¬ 
ney’s testimony to such a negative was inadmissible and 
self-serving (Pet. Br. 24). There was no objection to the 
testimony at the hearing (App. 71) nor is there apparent 
any valid objection which could have been made to it. 

Petitioner further attacks the Board’s finding that “Peo¬ 
ples did not, by the use of this notation intend that peti- 
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tioner (Upjohn) was to guarantee delivery.’* (App. 13) 
Petitioner claims that is wrong as “a matter of law”— 
whatever such a claim means. (Pet. Br. 24, 30) Petitioner 
is again simply misreading a finding of fact regarding in¬ 
tent as though the witness was making a statement of law. 

Petitioner mentions printed matter on the face of Peo¬ 
ples’ orders “Deliver goods to Warehouse”. (Pet. Br. 6, 
14) (App. 98, 99, 104, 105) But here too petitioner omits 
the rest of the item—viz., “Shipping Address: 1422 First 
St. N. E., Washington, D. which shows that such item 
represents a simple direction as to where to consign goods. 
Stating a shipping address on a unilateral purchase order 
form is a far cry from insistence on delivery at destination 
as a term of sale—which is what petitioner is trying to spell 
out. (See Pet. Br. 14,15,16) 

Petitioner also adverts to the fact that Upjohn made all 
transportation arrangements and selected the carriers ex¬ 
cept in special cases, (Pet. Br. 6, 16) as if to build up an 
inference that Upjohn was thus responsible for delivery in 
Washington. Since a common carrier was selected in all 
instances, exactly the opposite inference seems indicated, 
viz., delivery to a carrier constitutes an appropriation to 
the contract (See Rule 4(2) supra) and Upjohn’s responsi¬ 
bility there ceases. 

The general rule is well stated in Pond Creek Mill & Ele¬ 
vator Co. v. Clark (C. C. A. 7) 270 F. 482, 486 (1920) as 
follows: 

“The law is also clear that, if in a contract for pur¬ 
chase and sale of goods to be shipped to a given point 
nothing is stated as to the place of delivery, the deliv¬ 
ery to the buyer is complete when it is made to the 
common carrier at the place where the seller produces 
them or has them for sale. Delaware, etc. Ry. Co. v. 
United States, 231 U. S. 363, 34 Sup. Ct. 65, 58 L.Ed. 
269; United States v. Andrews, 207 U. S. 229, 28 Sup. 
Ct. 100, 52 L.Ed. 185; Diversy v. Kellogg , 44 Ill. 114, 
92 Am. Dec. 154; Kelsea v. Ramsey, etc. Co., 55 N. J. 
Law, 320, 26 Atl. 907, 22 L. R. A. 415; Templeton v. 
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Equitable Mfg. Co., 79 Ark. 456, 96 S. W. 188,116 Am. 
St. Rep. 88. • • •” 

See also Craig Brokerage Co. et al. v. Joseph A. Goddard 
Co., 92 Ind. App. 234, 175 N. E. 19, 22 (1931). 

The claim that Upjohn made all arrangements with car¬ 
riers is meaningless. The important thing is that those ar¬ 
rangements culminated in a uniform straight hill of lading 
made out to the customer—which again indicates that title 
was passed then and there. 

Even if “F.O.B. Washington” could be treated as one of 
the conditions of sale, it would still represent just one ele¬ 
ment in the determination of basic intent and would have to 
be weighed against two other aspects—the first relating to 
the form of the bill of lading and the second to other condi¬ 
tions of performance. 2 WUliston on Sales (1948), Sec. 
280(b). In U. S. v. R. P. Andrews Co., 207 U. S. 229, 52 
L. Ed. 185 (1907) it was recognized that other circumstances 
could indicate an intent that title should pass prior to the 
time when goods are to be free on board. In the instant case, 
the fact that respondent shipped to Peoples under straight 
bills of lading and that Peoples filed claims for and sus¬ 
tained the burden of loss in respect of merchandise lost or 
damaged in transit are much more definitive evidences of 
intent to pass title to the goods at the time of delivery to 
the carrier in New York. If there could be any doubt on 
the subject, the trial tribunal’s finding should be affirmed. 

VIL The Conduct of the Parties in Respect of Invoicing, 
Payment, and Other Matters is Likewise Strongly In¬ 
dicative of Passage of Title to the Goods on Delivery 
to the Carrier. 

Normally, when parties intend that the seller retain title 
to goods until delivery to the buyer or to destination, the 
seller does not bill the buyer for the price before the goods 
are received by the latter. In this case, the opposite oc¬ 
curred, i.e., Upjohn mailed its invoice for the goods to 
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Peoples either on the same day as or immediately prior to 
shipment. (App. 71, 82) Not only was the invoice mailed 
but Peoples’ account in Upjohn’s general ledger was imme¬ 
diately charged for the amount of the invoice. (App. 108) 
In the case of narcotics, as soon as shipment had been made, 
Upjohn entered the items as “Domestic Sales” in the 
monthly return form required by the Collector of Internal 
Revenue, thus indicating that it had parted with title to that 
quantity of goods on that particular date and that it in¬ 
tended that responsibility cease with shipment. (App. 75) 

The invoices were received by Peoples sometimes two, 
sometimes three, days ahead of the arrival of the goods in¬ 
voiced. (App. 82) Thus, Upjohn plainly announced that it 
considered itself entitled to the price upon shipment of the 
goods. Such conduct is consistent only with an intention 
to pass title to the buyer upon delivery to the carrier. All 
of the foregoing was done not only with the knowledge but 
with the active concurrence of Peoples. 

Peoples’ buyer testified that he actually paid Upjohn by 
monthly settlements even though all merchandise had not 
been received. This enabled him to take advantage of cash 
discounts. (App. 73-74,93-94) Payment by Peoples before 
receipt of merchandise is obviously consistent only with 
passage of title to Peoples on delivery to the carrier in New 
York. 

It has been held that where payment of the price precedes 
the receipt of goods, even though shipping charges have 
been prepaid, the property in the goods is considered to 
have passed prior to the time of delivery to the buyer. 
Gicunetti, et al. v. Globe Grain a/nd Milling Company, 48 OaL 
App. 103,191 Pac. 720, (1920); R. F. Darrah Lumber Co. v. 
McGowin Lumber Co., 17 Ala. App. 256, 84 So. 421 (1919). 

As a further indication of intent, Upjohn reported all 
sales to D. C. customers, other than those made thru its del 
credere agents, as sales taxable in New York State. (App. 
50) While there may be no constitutional prohibition 
against multiple state taxation in respect of the same sales 
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transaction, the inclusion of the transactions here contro¬ 
verted in the New York total, year after year, is certainly 
some indication that Upjohn had intended that title to the 
goods pass on delivery to common carriers in New York. 

VHL Sales to District Customers Other Than Peoples 

Drug Stores, Inc. 

The significant facts relating to sales to customers other 
than Peoples may be summarized as follows: 

Upjohn supplied its customers in the District with its 
General or Special Products catalogs for the placing of 
orders. (Tr. 194-196; App. 28-31, 51-52, 64) These catalogs 
set forth the terms of shipment. Upjohn’s customers in the 
District executed the same types of contracts as those used 
in other parts of the United States. (Tr. 197-213; App. 31, 
33) Orders not taken by salesmen were sent to Upjohn on 
postal cards, letters and prescription blanks. (App. 34,103, 
116,118,119) None of the orders from customers other than 
Peoples carried a notation such as “Less 15%: F. 0. B.: 
Washington”. (App. 71,116,118, 119,120) 

Shipments were made by truck, parcel post and special 
delivery. (App. 60-61) Upjohn prepaid shipping charges 
with the object of adjusting price to meet competition; how¬ 
ever, customers were billed for special delivery charges. 
(App. 47, 70) Truck shipments, representing 80% of ship¬ 
ments to District customers other than Peoples, were made 
on non-negotiable uniform straight bills of lading. (App. 
74, 117, 122) Express shipments represented about 12% 
and parcel post, the balance. (App. 74) 

Upjohn followed the same procedure in respect to invoic¬ 
ing and accounting as in the case of Peoples. (App. 76) 
When requested by a customer, Upjohn filed claims for 
damaged or lost merchandise as a convenience to the custo¬ 
mer. (App. 49-50) Upjohn also made claims for parcel 
post shipments because the customer was not able to insure 
the shipment. (App. 50) In no case was the credit to cus¬ 
tomer in excess of the amount concurrently charged to the 
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carrier by Upjohn. (App. 49) Upjohn carried no insur¬ 
ance on merchandise shipped to customers in the District 
for the years in question. (App. 67) 

Based on these facts the Board found that the intent 
of the parties was to pass title to these goods on delivery 
to the carrier in New York. 

The only difference in the facts between these sales and 
those made to Peoples is that none of the purchase orders 
carried a notation such as “Less 15%: F.O.B. Washington” 
and that Upjohn filed claims for losses in transit as a con¬ 
venience to the customer. 

The absence of the first feature simply fortifies the 
Board’s finding that the notation on Peoples’ orders had 
nothing to do with delivery—for there is no reason why 
Upjohn would undertake delivery to Peoples and not under 
take delivery to any other customer in the District. 

The loss claim feature is considered below in connection 
with petitioner’s argument on the point. 

While petitioner assails the Board’s finding, it again 
gives no heed to the uniform straight bills of lading made 
out to the consignee and concentrates largely on what it 
calls lack of proof regarding the underlying contracts be¬ 
tween Upjohn and its numerous customers in the District. 
(Pet. Br. 9, 10, 14, 18, 19, 25, 26, 27, 28, 29) 

The Board found as a fact—(Finding 9, App. 12) 

“With the exception of less than one percent of the 
total shipped on miscellaneous orders, all goods sold 
by petitioner to customers in the District, were sold 
pursuant to agreements on various printed forms. 
These forms were substantially as follows:” etc. 

That finding is amply supported by the record. Ranney 
testified that the forms of contracts offered in evidence 
were representative of those executed by Upjohn’s District 
customers during the taxable years involved. (App. 31, 54; 
Tr. 197-211) The General Products contracts were for one 
year and specified that the customer (distributor, drug- 
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store, doctor, or institution) would purchase a certain dol¬ 
lar minimum of Upjohn’s products. The customer was al¬ 
lowed discounts depending on the kind and quantity of 
goods ordered. (App. 54-56, 68-69; Tr. 197-203) The Spe¬ 
cial Products contracts were of two types—contracts for 
tincture mercresin, a germicide, and contracts for sterile or 
infusion solutions. (App. 56, 69; Tr. 204-211) Petitioner 
claims that the Court must junk all of this because it does 
not represent “best evidence” of the contracts subsisting 
between Upjohn and its District customers. (Pet. Br. 9, 
27, 28) According to petitioner, Upjohn had to produce 
either the originals or customers’ copies. (Pet. Br. 25, 27, 
29) 

Ranney testified regarding the forms of contracts in evi¬ 
dence: (App. 31) 

“These represent a group of contracts issued by the 
Upjohn Company throughout all of their branches for 
the use of any customer who can qualify for a special 
discount based upon the quantity of purchases.” 

He testified further 

“Q. Were those contracts in use for District of Co¬ 
lumbia purchases in the years 1943 to 1946, inclusive? 
A. They were. 

Q. Was each type of contract therein contained in 
use in the District of Columbia in the years ’43 to ’46? 
A. That is correct; each was used.” 

Then he testified that he had been unable to find in the files 
any of the contracts on these forms specifically executed by 
District customers. (App. 32) He further testified (App. 
37) 

“Q. Would the District of Columbia contracts, to 
your personal knowledge, be on any different forms 
than these particular forms for the years 1943 to 1946, 
inclusive? A. They would not have been on different 
forms. Those were in universal use.” 
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Petitioner claims that Ranney’s testimony was not credible 
on this point; (Pet. Br. 26, 27) that furthermore, Ranney 
was not qualified to testify; (Pet. Br. 27) and that Upjohn 
did not explain the unavailability of primary evidence and 
did not seek to prove contracts “by even secondary evi- 
dence ,, . (Pet. Br. 28) These are spurious and trivial ob¬ 
jections in a case of this type. They spring entirely from 
the fact that a few contracts happened to be retained from 
prior years in some instances and that none of them hap¬ 
pened to be that of a District customer or at least none was 
located. The assault in this regard comes with particular 
ill-grace for petitioner strenuously resisted taking deposi¬ 
tions in New York where it could have had direct access to 
all files and satisfied itself. (See Docket entries, Tr. 1) 
Petitioner, however, did have equal access to all District 
customers if it really wished to test the contract forms of¬ 
fered in evidence. Moreover, if the assessor had anything 
different on which he based his determination regarding 
title, petitioner failed to announce it. 

Matters of this kind are primarily to be disposed of in 
the trial court, which is in the best position to weigh and 
measure evidence both as to credibility and adequacy. 
There is no point in asking an appellate court to go over 
each question, each answer and each document only to dis¬ 
cover that the objections are trivial—especially since the 
result is largely to prove a negative—to the effect that 
there is nothing in the contracts that indicates an intent 
to pass title in the District; nor does petitioner claim that 
there was, apart from provisions for prepayment of ship¬ 
ping charges. Petitioner’s arguments and citations re¬ 
specting inferences to be taken from failure of proof cer¬ 
tainly have no place in this case. (Pet. Br. 27, 28) 

Petitioner also attacks the Board’s findings that “in the 
case of loss the purchasers were required to look to the car¬ 
riers” and that “petitioner, on occasion, and as a conveni¬ 
ence to its customers, made claims to the carriers for ship¬ 
ments lost or damaged.” (Finding 12, App. 13) Peti- 
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tioner says this was based solely on the catalog terms, (Pet. 
Br. 10) and that Ranney’s testimony about the distribu¬ 
tion of these catalogs was not credible, (Pet. Br. 7, 30, 31) 
and that it was not shown how many District customers had 
catalogs. (Pet. Br. 11) These are petty objections as an 
examination of the record will show. ^See ^pp. 51-52) In 
the first lines, each general producfeyfrmers to products 
listed in catalogs. (See Tr. 197-203) Everyone knows that 
the object of printing catalogs is to get a distribution of 
them to customers so that they will have knowledge of and 
will order goods. Statistics concerning distribution and 
use of catalogs, even if available, would add nothing to this 
case. 

Petitioner says that anyhow the catalog^ terms respect¬ 
ing responsibility for loss were not specifically incorporated 
by reference in the contracts. (Pet. Br. 10, 32) The writ¬ 
ten contracts were not made exclusive so that reference to a 
term such as exchange privileges per catalog does not im¬ 
ply the exclusion of the other terms in the catalog. If 
nothing more, the fact that in actual conduct the parties 
treated the loss of shipments as falling on Peoples (App. 
87, 89, 92, 93) is proof that no such exclusion was intended. 

The total number of loss claims small and less than 
1% represented District of Columbia shipments. (App. 66) 
Upjohn filed the claims as a good will gesture to relieve 
doctors and retail druggists of that burden and because the 
catalog terms had promised cooperation. (Finding 8, App. 
12) Claims were filed only after request by customers: 
(App. 50) 

“Q. Were these claims filed upon notice from and 
at the request of customers'? 

“A. That is true. 

“Q. Was that invariably the case? 

“A. Invariably, yes.” 

Petitioner ignores all of this and instead asserts that “no 
customer filed claims” and says there is “specific evidence 
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* * • that customers made a claim upon Upjohn.” (Pet. 
Br. 10) Such attack on the Board’s findings in the matter 
of responsibility of losses is too tenuous for further notice. 

Petitioner’s argument respecting inferences as to intent 
from the fact that Upjohn made all transportation arrange¬ 
ments and selected carriers (Pet. Br. 6, 16) has been pre¬ 
viously discussed in connection with shipments to Peoples, 
(supra, p. 34) The same observations are here applicable. 

Plainly on taking all facts into account and not merely 
those conveniently selected by petitioner, it will be seen 
that the Board’s finding that the parties intended that title 
pass on delivery of goods to the carrier in New York is 
strongly supported in the record. Consequently all sales 
in question were properly held to have taken place outside 
the District of Columbia and were correctly excluded in 
computing the District apportionment factor. It is respect¬ 
fully submitted that the decision below should be affirmed. 

Respectfully submitted, 

Lee I. Park, 

John Enrietto, 

Frank C. Niswander, 

Hamel, Park & Saunders, 
1000 Shoreham Building, 
Washington 5, D. C. 

Attorneys for Respondent. 


Of Counsel: 

Richard D. Tedrow, 
Kalamazoo, Michigan. 
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QUESTIONS PRESENTED 


I. The principal question presented is whether title to 
goods sold by respondent to Peoples Drug Store, pursuant 
to orders requiring shipment to be made “FOB: WASH¬ 
INGTON” and delivery of the goods to Peoples’ warehouse 
in the District, passed to the purchaser within the District 
so as to subject the income from such sales to District of 
Columbia income tax. Included within this question is the 
further question whether certain Findings of Fact made 
by the Board of Tax Appeals, upon which the Board based 
its conclusion that title passed without the District, are 
clearly erroneous. 

II. Another question presented is whether title to goods 
sold by respondent to other customers in the District passed 
within the District so as to subject the income from such 
sales to District of Columbia income tax in cases where such 
goods were delivered to the customers in the District, all 
transportation costs paid by respondent, pursuant to orders 
sent by salesmen, the customer’s order forms, prescription 
blanks, postal cards, and letters to the respondent. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 

No. 10542 

District of Columbia, Petitioner, 
v. 


The Upjohn Company, Respondent. 


REPLY BRIEF FOR PETITIONER 


In respondent’s brief (p. 1) reference is made to Rule 
17(c) (4) of the Rules of this Court which requires an ap¬ 
pellant to make a concise statement of the case containing 
all facts material to the consideration of the “questions 
presented”. It appears to be respondent’s view that the 
petitioner (hereinafter referred to as the “District”) has 
violated this rule since it is alleged that the District “offers 
the Court a confused mixture of fact, omissions of fact, law 
and arguments on evidence.” Respondent then points to 
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“three glaring inadequacies” which it contends exist with 
respect to the District’s brief. 

The District’s brief was filed before adoption of the rule 
requiring “questions presented” to be stated in. briefs. 
However, counsel for the District believe that the ques¬ 
tions presented by the District’s appeal can be fairly dis¬ 
cerned from the Statement of Points. The respondent’s 
statement of its view of the QUESTION PRESENTED 

under the new rule is so worded as to becloud the clearlv 

• 

stated points on review as set forth in the District’s brief 
(p. 13) which, of course, are based upon the District’s peti¬ 
tion for review (App. 18-22). Under these circumstances 
the District has stated its “questions presented” in this 
reply brief. 

Counsel for the District deem it their strict duty, regard¬ 
less of any rule of Court, to give the Court a concise and fair 
statement of the case containing all facts material to con¬ 
sideration of the questions presented on appeal. While 
there appears to be a difference of opinion on the subject, 
counsel for the District submit that they have fully per¬ 
formed this duty in the present case, particularly in view of 
the fact that the District has attacked certain of the find¬ 
ings of fact of the Board of Tax Appeals as “clearly errone¬ 
ous” and, further, because the Board erred in admitting 
improper testimony into evidence and based erroneous 
findings upon it. 

In view of respondent’s criticism of the District’s method 
of presenting its case to this Court, it is deemed necessary 
to comment upon the three alleged “glaring inadequacies”: 

A. The Term “FOB: WASHINGTON” 

Respondent states (Br., p. 2) that the District pitches 
most of its argument concerning shipments to Peoples on a 
notation at the foot of Peoples’ warehouse orders which 
reads “Less 15%: FOB: Washington” but which the Dis- 
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trict treats throughout its brief as though it were merely 
“F.O.B. Washington”. Respondent accuses the District 
of truncating the full notation (Resp. Br., p. 25). The Dis¬ 
trict denies this. The notations at the foot of the orders in 
question appear precisely as follows (App. 99,105): 

‘‘LESS: 15% ” 

“FOB: WASHINGTON” 

“EWE :mlb” 

Instead of cutting off or maiming the aforesaid notations, 
the District has quoted and referred to the term “FOB: 
WASHINGTON” exactly as it is used in the orders. If there 
is any inadequacy or inaccuracy with respect to use of the 
items quoted above, it rests upon respondent. Respondent 
has transposed the colon following the word ‘ ‘ LESS ’ ’ so that 
it follows the figure “15% ” and has placed the term “LESS: 
15% ”, after deletion of the colon, in a position preceding 
the term “FOB: WASHINGTON”, which makes it appear 
that both items should be read as one sentence. This ap¬ 
pears to be an attempt to qualify the term “FOB: WASH¬ 
INGTON” by prefixing to it the wholly unrelated state¬ 
ment concerning discounts. It is quite evident that the 
term “LESS: 15%” means that Peoples claimed a discount 
of 15% on the orders, in addition to the various percentages 
of deductions shown throughout the respective orders. 

B. Nondiscussion of Bills of Lading 

Respondent contends in its brief (p. 1) that in cases of 
this type the nature of the bill of lading is a very important 
element but the District omitted any reference thereto. The 
Board of Tax Appeals did not deem a discussion of the 
effect of bills of lading important in this case; in fact, the 
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Board only referred to them in its finding as to different 
methods of shipment of the property (Finding 14, App. 14). 
Inasmuch as respondent’s (Upjohn’s) argument as to the 
effect of bills of lading in this type of case before the Board 
was fully answered by the District in its brief filed with the 
Board, and, further, since the Board apparently deemed the 
effect of bills of lading of no importance in this type of 
case, the District omitted a discussion of the subject be¬ 
cause it was thought that the matter had been effectively 
disposed of before the Board. 

In view of the fact, however, that respondent principally 
relies upon the alleged effect of bills of lading to support 
its view of the case presented to this Court, the District 
submits below its argument on the subject exactly as pre¬ 
sented in its brief filed with the Board of Tax Appeals: 

“In view of the decisions cited above of the Court of 
Appeals for the District of Columbia Circuit setting forth 
what constitutes passage of title to personal property 
within the meaning of the specific statutory provision here 
involved, petitioner’s 1 contention that New York law con¬ 
trols is erroneous. That court, in District of Columbia v. 
Buckley, 75 U. S. App. D. C. 301, 304,128 F. 2d 17, 20, said, 
in substance, that a court is not warranted in looking to 
decisions of the Court of Appeals of another jurisdiction 
rather than to those of the highest appellate court of its own 
jurisdiction for the law. Such expression of the law is even 
more binding upon the trial judge when the local decisions 
interpret a particular provision of a local statute. 

“However, it is deemed advisable to point out that the 
New York authorities which govern the question of passage 
of title within the meaning of somewhat similar statutory 
provisions contained in a New York taxing act are in har¬ 
mony with the decisions in this jurisdiction. 


1 Respondent (Upjohn) in this Court. 
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“The case of Gunther’s Sons v. McGoldrick, 5 N. Y. S. 
2d 303, 305, involved a portion of a New York State En¬ 
abling Act as follows: 

‘This act shall not authorize the imposition of 
a tax on any transaction * * # consummated outside 
of the territorial limits of any such city, notwith¬ 
standing that some act be necessarily performed 

with respect to such transaction within such limits 

• • • > 

• 

“The New York City laws pursuant to the New York 
State Enabling Act defined ‘a sale as the transfer of title or 
possession or both or any agreement therefor, and impose a 
tax of 2% upon the receipts from every sale in the city of 
New York of tangible personal property sold at retail.’ 
(5 N. Y. S. 2d 303, 305.) 

“The facts concerned sales of furs by a retail furrier who 
made such sales in the spring and summer but who- held the 
furs in storage free of eharge for future delivery in the fall 
and winter to purchasers outside of New York City. At 
such time as the purchasers requested delivery the furs 
were shipped. 

“The court, at page 305, found that the New York City 
merchant ‘assumed all expenses involved in making deliver¬ 
ies at the specified places and all risk of loss until delivery. ’ 
The court then determined that delivery of the merchandise 
did not take place upon shipment but at the point of destina¬ 
tion. The only law applied by the court in reaching such a 
conclusion was Rule 5, Section 100, of the New York Per¬ 
sonal Property Law which is identical to Rule 5, Section 19 
of the Uniform Sales Act, 50 Stat. 33 (Section 28-1203, 
D. C. Code 1940). 

“The court, at page 305, also said that— 

‘It is true that this rule is only a presumption to 
ascertain the intention of the parties unless a dif¬ 
ferent intention appears. From the facts in this 
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record no other intention is shown. The sales were 
not regarded as complete until delivery and accept¬ 
ance. ’ 

“The Court of Appeals of New York in affirming Gun¬ 
ther's Sons v. McGoldrick, 18 N. E. 2d 12, did not say or 
imply that the lower court had not applied the proper rule 
of law in reaching its decision. The Court of Appeals said 
that— 

‘Since the transactions were not consummated 
until such deliveries were made at the place and 
time and in the manner provided for, the transac¬ 
tions were not taxable # * V 

“The Supreme Court of the United States in McGoldrick 
v. Berwind-White Co., 309 U. S. 33, a later New York case 
involving the question of whether a New York taxing statute 
was intended to apply where contracts for purchase made 
in New York City called for delivery outside of the State, 
cited, at pp. 58-59, Gunther's Sons v. McGoldrick, 279 N. Y. 
148,18 N. E. 2d 12, and said that this question had not been 
answered in McGoldrick v. Berwind-White Co. by the New 
York Court of Appeals. With respect to that question the 
Supreme Court also said at p. 59 that— 

‘Upon the remand of this cause for further pro¬ 
ceedings not inconsistent with this decision, the 
state court will be free to decide the state ques¬ 
tion • • V 

“The United States District Court for the Southern Dis¬ 
trict of New York in Hickman, Williams & Co. v. Murray 
Transp. Co., 31 F. Supp. 820, a case involving the passage 
of title to property sold by a New York firm to a Pennsyl¬ 
vania firm, F.O.B., that company’s plant at Coatesville, 
Pa., applied the same rule of law in reaching its decision as 
did the two New York courts in Gunther's Sons v. McGold¬ 
rick, supra, and said at p. 822 that— 
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‘It is well settled in the law of sales that the title 
does not pass in such a contract until the goods are 
delivered to the designated place. Standard Cas¬ 
ing Co., 233 N. Y. 413, 135 N. E. 834.’ 

“The cases are not in point which are cited in petitioner’s 
brief in support of its contention that the law of New York 
with respect to passage of title to personal property, if ap¬ 
plied to the instant case, would render the passage of title 
to the merchandise here involved in New York and not in 
the District. However, in one of the cases cited by peti¬ 
tioner, Columbia Mills v. Machenbach Importing Co., 191 
N. Y. S. 325, 327, 2 Judge Lehman said that— 

‘ The logical foundation of rule 5 is that, where the 
contract provides for the delivery of the goods to 
the buyer or at a particular place without any 
charge to the buyer, it is fairly inferable that the 
parties intended that the property in the goods 
should not pass until such delivery was made, and 
that the carrier who transports the goods is in¬ 
tended to be the agent of the seller and not the 
agent of the buyer.’ 

“Petitioner has not cited any New York authority, ap¬ 
plied to facts substantially similar to those involved here, 
in which it has been held that the pertinent provisions of 
Section 19 of the Uniform Sales Act are subjected to or 
superseded by the provisions of the Uniform Bill of Lading 
Act as petitioner contends in his brief.” 

In respondent’s brief (Argument III, pp. 14-17) filed in 
this Court, respondent also has not shown that the provi¬ 
sions of the Uniform Sales Act have been superseded by 
the provisions of the New York Uniform Bill of Lading 
Act under decisions of the New York Courts. In any event 
we are concerned here with a tax law of the District of 

2 Relied upon by respondent in this Court. It is noted that the Gunther's 
Sons case, the Berwind-While Co. case and the Hickman, Williams <fe Co. 
case are not cited in respondent’s brief. 





8 


Columbia rather than the Uniform Bill of Lading Act of 
New York, and this Court has decided the question as to 
how to determine when and where title has passed to goods 
sold under the statute here involved as pointed out in the 
District’s brief in chief (pp. 15-18). 

C. The Burden of Loss in Shipments 

Respondent also contends in its brief (p. 2) that the Dis¬ 
trict’s statement omits any fact with respect to the burden 
of loss on shipments and the practice in respect thereto. 
This contention, like respondent’s other contentions as to 
the District’s alleged “glaring inadequacies” in its state¬ 
ment, is entirely wrong. The Court’s attention is invited to 
the District’s Statement of the Case (Br., pp. 10, 11) and 
the District’s argument (Br., pp. 16, 17). 

Respectfully submitted, 
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